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 If you have lived in the State of 
Florida during any portion of the 
past 5 years, then you are aware 
that this State is in its most severe 
financial straits since the Great De-
pression. That Depression and its 
aftermath delayed the development 
and growth of this State for several 
decades. Similar to now, real property 
values stagnated. It is against this 
backdrop that the Florida Legislature 
has convened its regular session and 
is grappling with the very real chal-
lenges of how to fund government 
and its traditional services during 
our current financial crisis. Governor 
Rick Scott has already published a 
proposed budget that he and his ad-
visors believe will enable him meet 
his campaign promise to improve 
the State’s financial climate. This 
proposal follows on the heels of prior 
reductions in staff positions and re-
sources originally caused by Article 
V, Revision 7 changes in the funding 
of the State Court System and more 
recently by budget cuts connected to 
the decline in our national and State 
economy.
 If adopted, the Governor’s budget 
proposes even deeper slashes to the 
State Court System for the new fis-
cal year beginning July 1, 2011. His 
solution, in part, calls for the elimi-
nation of thousands of State workers 
employed in various agencies and 
branches of government during the 
next fiscal year, while increasing the 
number of employees in the executive 
branch of government, albeit mod-
estly. The Governor proposes an eight 
and one-half (8.5%) percent decrease 
in the funding for the Florida State 
Court System for the 2011 – 2012 
fiscal year. This translates to the loss 
of 574 full-time positions. This reduc-
tion is $39.6 million dollars less than 
the current 2010 - 2011 $467 million 
dollar State Court System budget. 
 You may recall that the 2008, 2009 
and 2010 budget crises and the fur-
lough of State Court System employ-
ees were averted by a combination 
of several events, one being the infu-
sion of Federal stimulus money into 
the State’s coffers. The second major 

“Beware the Trojan Horse”

continued, next page

event was the plan to dedicate real 
estate and foreclosure filing fees to 
the State Court System.  Two years 
ago the Legislature changed the way 
the State Court System was funded 
by creating the State Court Revenues 
Trust Fund, funded by court filing 
fees. While initially hailed as a cre-
ative solution to the State’s financial 
woes, this solution has come up short. 
Why? Because of the unanticipated, 
recent negative press about the ille-

major revenue source. Approximate-
ly seventy-five (75%) percent of the 
State Courts’ total budget, including 
payroll and operating expenses of the 
entire judicial branch, is supposed 
to be financed by the State Court 
Revenues Trust Fund. The State an-
ticipated that seventy-seven (77%) 
percent of the State Court Revenues 
Trust Fund monies would come from 
real estate and mortgage foreclosure 
filing fees during this past fiscal year. 
For the reasons stated above, that 
did not happen. As a result the State 
Court System is currently in the red 
with a projected $72 million dollar 
deficit for this fiscal year ending June 
30, 2011. As I write this Chair’s Mes-
sage, Governor Scott and Florida’s 
Legislature are, to their credit, work-
ing out the terms of an emergency 
$14 million dollar “loan” to rescue 
the Florida State Court System so 
it can continue to operate and avoid 
the inevitable furloughs and inter-
ruption in services that would occur 
in the absence of a bailout. The State 
Court System is not alone in the red. 
Another $44 million dollar bailout is 
being sought by Florida’s Clerks of 
Court for a similar budget shortfall. 
I am a fan of homilies and axioms. 
One of my favorites, learned at my 
Mother’s knee, is: “Don’t put your 
eggs in one basket.” Sadly, in the 
haste associated with last year’s bud-
get solution, this axiom was ignored 
by all three branches of government. 
We can only hope that this experience 
will cause all of the stakeholders in-
volved with funding the Florida State 
Court System to consider the only vi-
able solution – that being a dedicated 
funding source which is tied neither 
to the vagaries of last year’s solution 
nor to political partisanship. More 
about this concept later.
 The State Court System’s financial 
woes started long before the current 
national economic crisis and can be 
traced back to Article V, Revision 
7. As part of Florida’s most recent 
Constitutional Revision Committee’s 
survey of Florida’s needs, it noted an 
inequality in Florida’s court system 
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G.M. Diane Kirigin
Section Chair, 2010 - 2011

gitimacy of various mortgage foreclo-
sure proceedings and the speed with 
which many of those cases were filed 
and tried, sometimes without proce-
dural due process. This cast the peti-
tioning financial institutions in a bad 
light. The publicity surrounding the 
“robo signers” and other uncovered 
procedural deficiencies has further 
tainted the entire State foreclosure 
process, causing many institutional 
lenders to place pending foreclosure 
proceedings “on hold” along with a 
moratorium on the initiation of new 
filings. As a result the State has had 
to forfeit the foreclosure filing fees, 
which had been anticipated as the 
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and its ability to serve citizens uni-
formly throughout the State. This 
failure was causally connected by the 
Constitutional Revision Committee 
to variations in the availability and 
willingness of local governments to 
fund the State Court system. As a 
result, some of Florida’s Courts were 
“haves” and others were “have nots.” 
The “have nots” could not provide a 
comparable level of services to those 
offered by the “haves.” 
 In 1998 Florida’s voters were given 
an opportunity to “fix” this alleged 
inequity in funding and thereby pro-
vide for the State funding of a uni-
form State court system by amending 
Article 5, of Florida’s Constitution 
via Revision 7. Florida’s voters over-
whelmingly supported this amend-
ment. As a result, instead of Florida’s 
courts relying on local government 
to fund its needs, the obligation to 
fund Florida’s courts was transferred 
primarily to the State. At first blush, 
this seemed a logical and fair change.  
However, the actual implementation 
of the funding of Florida’s State Court 
System now appears, in hindsight, 
to have fallen short of the mark en-
visioned by the Constitutional Revi-
sion Committee. This occurred when 
the State subsequently defined and 
limited its funding responsibility to 
“core” essential functions defined as: 
judges and their judicial assistants, 

court administration and staff, case 
management, court interpreters, 
court reporters, general magistrates 
and child support hearing officers, 
staff attorneys, experts and witness 
expenses, and psychological evalu-
ations.
 Local government continued to be 
responsible for court security {includ-
ing staff, supplies and equipment}, 
court facilities {the physical build-
ings} and finally, court technology and 
communications {staff, supplies and 
equipment}.
 Unfortunately, because the State’s 
funding obligations were limited to 
“core” essential functions, many lo-
cal governments were called upon 
to continue to fund the gap in State 
court services not assigned to either 
the State or local governments. Some 
local governments were willing and 
able to do so. Others were not. In 
many instances the pre-Article V, 
Revision 7 funding numbers were 
never equaled by the State and local 
governments co-participation. This 
funding “gap” resulted in many in-
stances in reduced primary and ancil-
lary court services, staff and resulting 
Court access and efficiency. Many 
employees began to wear more than 
one job hat. From this seminal event, 
funding of Florida’s State Court Sys-
tem has gotten progressively worse. 
The incrementally increasing work 
load, along with the lack of parity 
in salaries for State Court System 
employees, coupled with little if any 
meaningful cost of living increases, 

has prompted many of our best and 
brightest employees to seek employ-
ment elsewhere.
 Let me introduce you to some in-
teresting statistics which I would 
encourage you to share with your 
friends, family, clients, neighbors, 
the public at large, and if you are 
acquainted with any lawmakers or 
media types, with them as well:
•	 During	the	2009	–	2010	fiscal	year	

there were 344,506 family court 
filings (all types of dissolution of 
marriage, child support, UIFSA, 
adoption, paternity, change of 
name, separate maintenance, an-
nulment and other similar types of 
cases, all types of domestic violence 
cases, delinquency, dependency 
and termination of parental rights 
cases) filed in the Florida State 
Court System.

•	 During	the	2009	–	2010	fiscal	year	
321,819 of those types of family 
court filings were resolved. 

•	 Between	 1999	 and	 2009	 total	
County Court filings increased 
from 1,923,400 to 3,437,274.

•	 Between	1999	and	2009	total	Cir-
cuit Court filings increased from 
785,236 to 1,190,986.

•	 Despite	 these	 increasingly	heavy	
case loads, the State of Florida 
(which ranks fourth in population) 
ranks 45th in the ratio of judges to 
population with there being 4.7 
judges for every 100,000 popula-
tion. That number equates to a 
case workload of 5,476 per judge. 

•	 Despite	 the	 increasing	workload	
of the judicial branch of govern-
ment, and the Florida Supreme 
Court’s annual certification of the 
need for new Circuit and County 
Judges since 2007 to help with this 
burgeoning workload has fallen on 
deaf ears. The Florida Legislature 
has not approved funding for even 
one judge.

•	 In	February,	2011	the	Florida	Su-
preme Court certified the need for 
26 Circuit and 54 County Judges. 
Given the budget crisis, it is un-
likely that the Legislature will au-
thorize and new judgeships during 
this session.

•	 Florida’s	courts	get	 less	 than	1%	
{i.e. 0.7% to be precise} of the State 

Save the 
date!
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of Florida’s total budget. 
•	 Eight-five	 (85%)	 percent	 of	 the	

State Court System’s budget is for 
payroll.

•	 The	State	of	Florida	has	the	lowest	
public payroll ratio in the United 
States ($38.00) pro-rata. Contrast 
this number with Missouri at 
$46.00 or Ohio at $54.00. The na-
tional average spent is $72.00 per 
person placing Florida at almost 
one-half (50%) of that amount.

 What do these statistics teach us? 
That the Florida State Court System 
is not bloated or ineffective, despite 
what sound bites or print quotes 
to the contrary might indicate. The 
State’s residents are not spending a 
lot of money on justice. There is no 
fat, and clearly no room for deeper 
budget slashes. More importantly, 
the Florida judiciary and its support 
staff are functioning at a remarkably 
efficient rate in the face of an already 
bare-bones budget. In fact, by all ac-
counts, the Florida State Court sys-
tem is a lean, mean, efficient working 
machine.
 What would these deeper budget 
cuts mean to you as a family law 
practitioner? Because many judges 
and general magistrates are already 
absorbing the functions previously 
performed by law clerks, case manag-
ers and other support staff, it means 
that they will have less “on the bench” 
time. Thus, timely access to the State 
Court System will be frustrated, with 
hearing and trial dates being delayed 
and scheduled further out. There may 
be less time available to devote to 
fair and impartial dispositions. As 
a result, we will all experience that 
other well-known axiom “Justice de-
layed, is justice denied.” Ultimately, if 
you cannot bring your client’s case to 
resolution, your ability to earn a liv-
ing can, and probably will be, severely 
compromised. 
 While the focus of most of Florida’s 
legislators at present is on the eco-
nomic crisis, it appears that some 
lawmakers are diverting their atten-
tion and are challenging the status 
of Florida’s judiciary as a separate 
branch of Florida government, co-
equal with the executive and legis-
lative branches, at a time when it 
is most vulnerable. As you already 

know, the Florida Constitution pro-
vides for three branches of govern-
ment: the executive, legislative and 
judicial branches. Unlike the U.S. 
Constitution, the Florida Constitu-
tion mandates a “separation of pow-
ers.” This concept of separation of gov-
ernmental powers harkens back to 
political philosopher Montesquieu’s 
“Trias Politica.” His philosophy was 
ultimately adopted by our founding 
fathers and etched into the opening 

articles of the U.S Constitution. As a 
result, it has long been an essential 
principle of our Federal democratic 
government, one that every school 
child learns at an early age. Under 
this doctrine, each branch of govern-
ment–the executive, legislative and 
judicial–are assigned different and 
distinct functions, At the heart of 
Montesquieu’s philosophy was the 
belief that these three separate, co-
equal branches of government could, 
within the exercise of their respective 
prescribed functions, be able to check 
each other in order to maintain bal-
ance within the state. Montesquieu 
theorized that it was only through 
these principles that a state could 
ensure liberty and avoid tyranny. 
The Florida Supreme Court has in-
terpreted the “separation of powers” 
requirement in our existing State 
Constitution to prohibit both the en-
croachment by any one branch on 
the powers held by the others, and 
the delegation by any branch of its 
powers.
 While many of those holding office 
in Tallahassee are genuinely motivat-
ed by a desire to address the State’s 
financial woes for the betterment of 
its citizens, of necessity making hard 

choices in bad economic times, it ap-
pears that there are others within our 
sister branches of government who 
are not acquainted with the doctrine 
of “separation of powers,” or who may 
be politically motivated to abrogate 
this doctrine within our State dur-
ing this legislative session, when the 
judicial branch is most weakened by 
the accumulated effects of Article V, 
Revision 7 and the continuing bud-
get crisis. I refer you to the virtual 
avalanche of competing bills that 
have been filed in both the Florida 
House and Senate this year. PCB 
CVJS 11-01 would amend Article V, 
Section 2 of the Florida Constitution 
by repealing the authority of the Su-
preme Court to adopt practice and 
procedural rules for the courts. PCB 
CVJS 11-02 would create legislation 
implementing the amendment, if it 
eventually passes the Legislature 
and is approved by voters, vesting 
rulemaking authority and oversight 
in the legislative branch rather than 
the judicial branch. If economic mo-
tivators are at the root of the intro-
duction of PCB CVJS 11-01 and PCB 
CVJS 11-02, further consideration 
must be given to the financial impact 
of removing these judicial powers to 
the legislature. Currently, there are 
many members of the Bar and the 
Judiciary volunteering their time to 
address issues related to the develop-
ment and implementation of practice 
and procedural rules: should the leg-
islature overtake that responsibility, 
there are most assuredly unknown 
costs associated with that change 
that must be taken into account. Ad-
ditionally, although this proposed 
legislation has been said to exactly 
mirror the Federal model, it does not.
 Most notable among the other bills 
filed are those which provide for: (a) 
a change in the size and construct of 
the Florida Supreme Court dividing 
the Court into 2 separate Courts pre-
siding over Civil and Criminal cases 
(PCB CVJS 11 -06); (b) elimination 
of the current Judicial Nominating 
Commissions for the District Courts 
of Appeal, vesting sole appointment of 
the appellate judges in the Governor 
(PCB CVJS 11-08) subject to Senate 
confirmation; (c) a merit retention 
process for Circuit and County judges 

Support 
Adequate Funding for the 

Florida State 
Court System — 

Oppose Encroachment of 
the “Separation of Powers” 

Doctrine of the Florida 
Constitution.

continued, next page
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who are unopposed when standing 
for re-election, requiring a 60% or 
greater favorable vote for retention 
of his or her position; (d) compensa-
tion of judges based upon the number 
of cases they handle; (e) removal of 
The Florida Bar from the Judicial 
Nominating Commission process. In 
addition, other proposed legislation 
effectively reduces the pension and 
health care benefits of state employ-
ees, including the rank and file work-

Chair’s Message ———————
from preceding page

ing within the State Court System all 
the way up to the judiciary.
 Every	 Floridian,	 but	 most	 of	 all	
those of us who have been blessed with 
the advantages of a legal education, 
needs to get involved with these issues 
now, before it is too late. Contact your 
legislators and let them know that we 
who rely on the State Court System as 
a fair and impartial forum in which 
our clients’ disputes can be timely 
resolved, oppose any encroachment to 
the existing Florida Constitution and 
the “separation of powers” doctrine. 
Constitutional changes such as these 
create a slippery slope that could eas-
ily result in the concentration and 

control of State government in one 
branch of government, to the detri-
ment of us all, and contrary to that 
determined to be in the best interest 
of this great State of Florida, and our 
United States of America. 
 Moreover, educate your friends, 
family, clients, neighbors, and the 
public at large to “Beware the Tro-
jan Horse.” Take every opportunity 
to teach them that much of what they 
are hearing in the media in various 
soundbites and print quotes implying 
that Florida’s State Court System is 
bloated and can survive deeper eco-
nomic and personnel cuts is just not 
accurate. Contact your lawmakers. 
Use your voice, pen, pocketbook and 
vote to encourage adequate funding 
of the Florida State Court System, 
along with the establishment of a 
separate, dedicated funding source 
for Florida’s State Court System, in-
dependent of political partisanship, 
in order to maintain the integrity of 
our system of justice.

— Diane M. Kirigin

Cover Photos Needed!!!
Now that we’ve updated our look, WE NEED yOuR COVER PHOTOS! 
If you would like to submit a large format photo for consideration, please 
send it to the Editor, Laura D. Smith at lds@greensmithlaw.com, or 
Program Administrator, Summer Hall at shall@flabar.org.
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 I am pleased to share with 
you our latest issue of the Com-
mentator, filled with answers to 
questions we all have as practi-
tioners. This edition, dedicated 
to “Hot Tips” will undoubtedly 
be a priceless resource for you! 
 The issue begins with a won-
derful article and checklist 
comprising Hot Tip: Effective 
Case Management Confer-
ences from Weston Attorney 
Maria Gonzalez. The checklist 
contains a breakdown of the is-
sues that can be addressed at a 
case management conference, and a spot for the court’s 
direction on the specific issues. We all know that a case 
management conference is a wonderful tool to direct a 
case to closure, and being prepared so as to achieve an 
effective case management conference is a must. 
 Fort Lauderdale lawyer Heather Apicella’s Prenup-
tial Agreement Checklist is a “must keep” for any of 
you who venture into the dangerous waters of crafting 
antenuptial contracts; she has provided a concise, point-by-
point reference tool. Attorney A. Sam Jubran from Jackson-
ville addresses The Conversion to and the Benefits of 
Electronic File Management and shows us the positives 
of going paperless and moving into the – hopefully greener 
– 21st Century! C. Debra Welch, a lawyer practicing in 
Palm Beach Gardens, offers us a comprehensive analysis 
in Improve Relationships and Improve Your Bottom 
Line (Along with Your Quality of Life) of what we can 
all do to be better lawyers, and, in turn, make our lives and 
practices more rewarding. I especially found her section 
on redefining the legal skill set invaluable.
	 In	the	same	vein,	Ken	Gordon,	Esq.,	from	Fort	Lauder-
dale, offers his take on something we all have and or will 
have, unfortunately, faced: the difficult opposing counsel. 
Mr. Gordon’s The Lawyer Whisperer: A Survival 
Guide for Dealing with Difficult Opposing Counsel 
provides some excellent suggestions that, if we each put 
them into use, can make our practice of law more pleas-
ant	and	fulfilling.	Aventura	mediator	and	lawyer,	Ellen	
Dee Silvers, shares her experience as both lawyer and 
mediator in You, the Family Lawyer, Should Prepare 
for Mediation. She provides some useful tips on prepar-
ing yourself and your clients for mediation. 
 James C. Cooper, a paralegal/legal studies major from 
Fort Lauderdale shares with us Therapeutic Jurispru-
dence and Its Role in Marriage Dissolution Nego-
tiations—A Student’s Perspective. It is a wonderful 
synopsis of how therapeutic jurisprudence can really make 
a positive impact in dissolution of marriage cases. Simi-
larly, Dr. Andrea Corn’s Developing Supportive Working 

Alliances with Mental Health 
Professionals is a valuable tool 
for those of us who often need to 
refer emotionally suffering cli-
ents to therapists, and we all 
know that happens regularly. 
The Honorable General Magis-
trate Randi Glick Boven, from 
the 17th Judicial Circuit, offers 
some of her valuable insights as a 
jurist on how to create and share 
with the court your theory of a 
case in A View from the Bench. 
 A Wife’s Loss is Not a Hus-
band’s Gain: Equitable Dis-

tribution of Capital Loss Carryovers is Miami At-
torney Ronald H. Kauffman’s contribution to this edition, 
and he offers a thorough overview of the basics of capital 
losses and loss carryovers, including treasury regulations 
regarding them, and how caselaw has addressed them. 
Bruce Berger, CPA/ABV, CVA, CFF and Alfred Zeiler, 
AIBA, share with us their joint piece on Valuation, Ali-
mony & Double Dipping and provide a step-by-step so-
lution to avoid “double dipping” in your divorce cases. You 
will also find two priceless resource pieces on the topic of 
Qualified Domestic Relations Orders (QDROs), and how 
to make the best use of a QDRO in your cases: Matthew 
L. Lundy, a Tampa divorce attorney, has authored Five 
Things Every Family Law Attorney Should Know 
About QDROs; and, the Section’s Platinum Sponsor 
for this Bar cycle, Financial Analyst Tim Voit shares his 
expertise in Using QDROs to Collateralize Debt and 
Collect Child Support. We all know that we can never 

DOuGLAS GREENBAuM
FT. LAuDERDALE

Thanks to the Commentator
Associate Editors:

continued, next page

Laura D. Smith, Esq., Miami, FL

Editor’s Corner

SHEENA BENjAMIN-WISE
BOCA RATON
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get enough useful information about 
the drafting and use of QDROs!
 Always an interesting topic is the 
issue of religion and the law, and Julia 
Wyda,	Esquire	from	West	Palm	Beach	
discusses the Jewish religious divorce 
document known as a “get” in her ar-
ticle For”get” About It! In her piece, 
Ms. Wyda explains that, while the U.S. 

Editor’s Corner
from preceding page

Constitution requires the separation 
of church and state, we know as family 
lawyers that the line separating the 
two can sometimes become blurred in 
our cases. If you have wondered what 
to do in a case where a party wants to 
get a “get,” this is an article you will 
definitely want to read.
 Kathryn Beamer, herself a Board 
Certified Marital and Family Lawyer 
practicing in West Palm Beach, has 
shared with us her article, Become 
Board Certified: You’ll be Glad 
you Did! Her piece is full of practical 

suggestions to assist any of you who 
wish to become board certified, and if 
you take heed of what she has shared, 
success is sure to follow! In the spirit 
of doing, and in keeping with Chair 
Diane Kirigin’s call to action for the 
building of better relationships and 
offering a kinder, gentler approach to 
the difficult area in which we practice, 
please read John Noland, the Presi-
dent of The Florida Bar Foundation’s 
contribution wherein he shares with 
us all of the wonderful work that this 
charity is able to accomplish through 
the generous giving of people like you. 
 I also urge you to take heed of Chair 
Kirigin’s Chair’s Message wherein 
she provides a concise history of our 
State’s governmental development 
and offers her extremely thought pro-
voking analysis of pending and poten-
tially damaging legislation. 
 In closing, I am ever grateful to 
our Section Administrator, Summer 
Hall, and to our Florida Bar layout 
expert, Lynn Brady for their astute 
assistance in finalizing this issue of 
the Commentator. And thanks to At-
torneys Doug Greenbaum and Sheena 
Benjamin-Wise for their associate 
editing of this edition, and to Patricia 
Kuendig,	Esq.,	for	her	much-welcomed	
assistance in getting this issue to all 
of you. Look forward to the next issue 
of the Commentator, with Attorney 
Eddie	Stephens	taking	on	the	task	of	
associate editor. Happy Spring!

M E M B E R  N E W S
Active section mem-
ber Julia Wyda has 
recently joined the 
firm of Schwarzberg & 
Associates, west Palm 
Beach, where she will 
continue to practice 
family law, and will 
take on the additional 
areas of commercial 

litigation and employment law. Con-
gratulations Julia!

Executive 	 counci l	
member  Patricia 
Kuendig has recently 
opened her own law 
practice, Kuendig Law 
Offices, PLLC in St. 
Augustine. Her new of-
fices are located at 113 
Nature Walk Parkway, 
Ste. 103, St. Augustine, 

FL 32092. Ms Keundig can be reached 
at 786/525-4095, or by email: pkuendig@
yahoo.com. Good luck, Patricia!

Our Apologies...
 Cindy Harari’s photo and bio were inadvertently  omit-
ted from the Fall 2010 “Focus on Children’s Issues” issue 
of the Family Law Section Commentator. 

Cindy Harari is an attorney with a non-traditional ap-
proach to conflict resolution that empowers clients to 
create a peaceful divorce and co-parenting relationship. 
Licensed to practice law in New York and Florida for more 
than 25 years, Ms. Harari received her B.A. from the State 
University of New York at Buffalo (1979), her J.D. from the 
Benjamin N. Cardozo School of Law (1985), and completed 
post-graduate training at the Cooperative Parenting Insti-

tute (Atlanta, GA) and the Conflict Resolution Collaborative at the University of 
South Florida. Ms. Harari is a certified family mediator, trained arbitrator, coach, 
and parenting coordinator. She is co-founder of the Peaceful Divorce Project and 
exclusively employs alternative dispute resolution (ADR) techniques in her work 
with families. Ms. Harari thanks Elena Minicucci, Esq. and Peri L. Rainbow, 
M.P.S. for assistance with this article.
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Hot Tip: Effective Case Management Conferences
By Maria C. Gonzalez, Esq., Weston, FL

In RE: MARRIAGE OF ____________
Case No. ____________

CASE MANAGEMENT CONFERENCE CHECKLIST
DATE @ ______ A.M.

1. Schedule of Pending Motions Disposition:

 Husband’s Motion to ______ a.
 Wife’s Response to Husband’s Motion to________
 Wife’s Motion for ______ b.
 Husband’s Response to Wife’s Motion for _______

2. Schedule Trial: Disposition:
 3 days

3. Coordinate Progress of Action: Disposition:

4. Schedule, Limit or Expedite Discovery: Disposition:

5. Schedule Disclosure of Expert Witnesses, Disposition:
 Facts and Opinions:

6. Schedule or Hear Motions in Limine: Disposition:

7. Pursue Settlement or Mediation: Disposition:

8. Filing of Preliminary Stipulation Disposition:
 if Issues can be narrowed:

9. Refer for Parenting Plan Recommendation, Disposition:
 Social Investigation, Home Study,
 Psychological Evaluation:

10. Appoint GAL or AAL: Disposition:

11. Schedule Conference and Determine Disposition:
 Other Matters in Aid of Disposition:

Oftentimes it is 
at the initial Case 
Management Con-
ference when coun-
sels for the parties 
meet for the first 
time to discuss the 
case. It may also be 
the first time the 
parties go to court 
or meet the judge 
who will be deciding 

the disputed issues in their case. Rule 
12.200, Family Law Rules of Procedure 
provides the mechanism for Case Man-
agement Conferences. Under the Rule, 
the Court may order a Case Manage-
ment Conference at any time and the 
parties may request it 30 days after 
service of the petition or complaint. 
Make your Case Management Confer-
ence as effective as possible. It is a 
powerful tool which many attorneys 
underutilize. The following are several 
Hot Tips which should assist in making 
your next Case Management Confer-
ence more effective.

HOT TIP #1: Use a Case Management 
Conference Checklist during your hear-
ing. Take copies for opposing counsel 
and for the judge. As you address each 
area, simply write in the ruling or stip-
ulation reached in court under Disposi-
tion on the right. Tailor the Checklist 
for each of your cases.

HOT TIP #2: Always request suffi-
cient time for your Case Management 
Conference.

HOT TIP #3: List each individual Mo-
tion that will be heard at the Case 
Management Conference in addition 
to the Case Management Conference 
in your Notice of Hearing.

HOT TIP #4: Remember to provide 
“reasonable” notice of the Case Man-
agement Conference.

HOT TIP #5: If your case involves 
either complex issues, multiple parties 
or falls within the Unified Family Court 
and involves issues relating to the same 
parties but within other divisions (i.e., 
domestic violence, dependency, crimi-

nal, civil, probate) consider requesting 
periodic Case Management Confer-
ences every two, three or four weeks 
in order to assist in moving your case 
forward towards settlement or trial. 

HOT TIP #6: Consider scheduling a 
Case Management Conference either: 

early in the case if you are having dis-
covery problems or believe it may as-
sist in pursuing settlement, or as soon 
as you receive your notice setting the 
trial date(s), or for a date soon after 
your mediation date in the event 
settlement is not reached.

M. GONzALEz
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the International Network on Thera-
peutic Jurisprudence which offers 
the following discussion on their web 
page: “Therapeutic Jurisprudence 
concentrates on the law’s impact 
on emotional life and psychological 
well-being. It is a perspective that 
regards the law (rules of law, legal 
procedures, and roles of legal actors) 
itself as a social force that often pro-
duces therapeutic or anti-therapeutic 
consequences. It does not suggest 
that therapeutic concerns are more 
important than other consequences 
or factors, but it does suggest that the 
law’s role as a potential therapeutic 
agent should be recognized and sys-
tematically studied.”3

 The two considerations empha-
sized by Wexler are the law’s impact 
on emotional life and psychological 
well-being. These considerations can 
be employed by courts, judges, attor-
neys, and other legal professionals to 
mitigate the adversarial tendencies 
inherently present in divorce pro-
ceedings. Specifically, by seeking an 
early resolution to disputes, family 
members are spared the antithera-
peutic consequences of litigation. 

Alternative Dispute 
Resolution (ADR)
 Alternative Dispute Resolution 
(ADR) is a general term which refers 
to a variety of negotiation methods 
(techniques) employed to reach an 
agreement between conflicted par-
ties without resorting to litigation.4 
In family law, the goal of ADR is to 
provide a neutral environment in the 
presence of an unbiased facilitator to 
resolve the issues in conflict pertain-
ing to the division of marital assets 
and (when applicable) developing 
a parenting plan. The facilitator is 
charged with assisting the parties to 
either narrow the areas of conflict, or 
resolve the dispute. 
 The therapeutic benefits of ADR 

in comparison to litigation include 
a substantial reduction in the time 
and cost required to reach a settle-
ment, an increased sense of control 
by the parties in the outcome, and a 
less adversarial process which offers 
the possibility of obtaining a “win-
win” solution. Legal professionals are 
perceived by the parties as “problem-
solvers” and not antagonist. Addi-
tionally, many family law courts re-
quire parties filing for divorce to first 
complete an ADR program, thereby 
decreasing the number of cases liti-
gated.
 Methods of ADR are constantly 
evolving to meet the changing needs 
of legal disputes.5 One of the more re-
cent developments in ADR is the use 
of	Early	Neutral	Evaluations	(ENE),	
both in and out of the family law 
court. Mediation is a well established 
technique of ADR, and can be used in 
conjunction with arbitration (Med-
Arb) to reach a final and binding 
decision.6 These two methods of ADR 
employ different techniques to meet 
the specific needs of the conflicting 
parties and minimize antitherapeutic 
consequences.

Early Neutral Evaluation 
(ENE)
Early	Neutral	Evaluation	 (ENE)	 is	
a voluntary, confidential method of 
ADR which provides adversarial par-
ties the opportunity to communicate 
their claims and share supporting 
evidence with one or more neutral 
evaluators.7 The evaluators are men-
tal health professionals or experi-
enced	attorneys.	Evaluators	can	not	
function as decision makers in this 
process.8 Their task is to evaluate 
the information communicated by 
the parties in dispute to render a 
best/worst case scenario and assist 
in obtaining a settlement.
 Conceived in 2002 as a pilot pro-

Therapeutic Jurisprudence and Its Role 
in Marriage Dissolution Negotiations–

A Student’s Perspective
By James C. Cooper,  Fort Lauderdale, FL

 As a student in paralegal studies/
legal assisting, I am motivated to 
expand my studies beyond the class-
room to gain a more in-depth knowl-
edge of legal concepts. This semester, 
I am completing a course in Domestic 
Relationships which includes the le-
gal procedures of marriage dissolu-
tion. Of particular interest to me is the 
concept of therapeutic jurisprudence 
(TJ) and its role in alternative dispute 
resolution (ADR) to reduce the anti-
therapeutic consequences of marriage 
dissolution.
 The purpose of this paper is to dis-
cuss two methods of ADR in family 
law which embodies the concept of 
TJ to reduce the antitherapeutic con-
sequences of marriage dissolution.
The thesis of this paper is therapeutic 
jurisprudence is a concept which is 
incorporated into the various methods 
of ADR to reduce the antitherapeutic 
consequences of marriage dissolution.
Keywords: alternative dispute reso-
lution (ADR); arbitration; dissolution 
of marriage; divorce; early neutral 
evaluation (ENE); litigation; media-
tion; therapeutic jurisprudence (TJ)

Therapeutic 
Jurisprudence
 David B. Wexler and Bruce Winick 
are credited with first advancing the 
concept of Therapeutic Jurisprudence 
(TJ) in a paper they co-authored and 
presented to the National Institute 
of Mental Health in 1987. The two 
professors proposed a new perspec-
tive to the procedural process of law 
enforcement by acknowledging the 
mental health of the individual as an 
imperative part of the legal process.1 
Initially, the concept was primarily 
applied to mental health law. Subse-
quent works published by Wexler and 
Winick led to the application of TJ to 
various other disciplines including 
family law.2
 Currently, Wexler is the Director of continued, next page



12 COMMENTATOR WiNTER 2011

gram in Hennepin County, Minne-
sota9,	the	methodology	of	ENE	varies	
greatly and typically is an informal 
session whereby the rules of evidence 
do	not	apply.	Participation	 in	ENE	
does not eliminate other methods 
of ADR or litigation as a further op-
tion.10	However,	the	objective	of	ENE	
is to discourage litigation as an al-
ternative by providing the parties a 
“reality check”.11

 The role of Therapeutic Jurispru-
dence	 in	ENE	 is	 evidenced	by	 the	
informal nature of the proceeding and 
the use of a neutral evaluator to pro-
vide the parties to the dispute with an 
early and honest evaluation of their 
case. Participation is voluntary and 
confidential. This method reduces 
the emotional toll of dissolution by 
retaining control with the parties and 
potentially saving them the time and 
expense of protracted litigation. 

Mediation/Arbitration 
(Med-Arb)
 Mediation is a more structured 
process	than	ENE,	yet	offers	many	of	
the same therapeutic consequences. 
This popular form of ADR is defined 
as, “the attempt to settle a legal dis-
pute through active participation of a 
third party (mediator) who works to 
find points of agreement and make 
those in conflict agree on a fair re-
sult.”.12	As	with	ENE,	mediation	may	
not result in a settlement.
In response, a modified form of ADR 
was conceived in which the failed me-
diation was followed by arbitration.13 
This hybrid is termed Med-Arb, and 
requires the parties to abide by the 
final agreement reached by the arbi-
trator in the event of an impasse. The 
neutral may act as both mediator and 
then arbitrator.14

 Low-income, highly-conflicted fam-
ilies generally possess substandard 
communication skills and are difficult 
to assist. Med-Arb offers the benefit 
of combining two methods of ADR to 
facilitate effective communication 

between family members, bring about 
a timely resolution and avoid the ex-
pense of protracted litigation. These 
therapeutic consequences improve 
the emotional life of the family mem-
bers.
 Working with the guidance of the 
mediator, the parties learn to problem 
solve. The arbitrator who partici-
pated in the mediation process can 
render a decision individualized to 
the needs of the families, increasing 
the likelihood of compliance.15 The 
psychological well-being of the par-
ties is improved through this method 
by reducing/eliminating indecision.
An apparent benefit of Med-Arb over 
ENE	or	mediation	is	the	guaranteed	
final resolution. However, if the par-
ties perceive a lack of consideration or 
control in the final resolution, compli-
ance lessens.16 This antitherapeutic 
consequence is inherent to the pro-
cess of resolution by an arbitrator.

Observations
The legal process of ADR benefits the 
emotional life and psychological well-
being of those seeking dissolution of 
marriage as a result of:
•	 Avoiding	the	time	and	expense	of	

protracted litigation.
•	 Promoting	 communication	 be-

tween conflicted parties.
•	 Providing	a	neutral	(safe)	environ-

ment for negotiation.
•	 Reducing/eliminating	indecision.
•	 Encouraging	problem	solving.
•	 The	two	methods	of	ADR	consid-

ered reduce the antitherapeutic 
consequences of marriage dissolu-
tion as prescribed by the concept 
of Therapeutic Jurisprudence.

James Cooper is a Paralegal/Legal 
Studies major at Broward College in 
Fort Lauderdale, Florida, which is an 
ABA approved program. His goal is to 
combine the knowledge obtained as a 
student with the experience gained as 
a financial analyst (commercial real 
estate) to enter the paralegal profes-
sion in the area of family law, dispute 
resolution. He is a member of the 
Legal Assisting Society (LAS, Bro-

ward College), the Broward County 
Bar Association, and the Paralegal 
Association of Florida, Inc., (Florida, 
Broward County). He also authors a 
blog entitled “Jim’s Paralegal Blog : 
A Student’s Perspective” at http://
jimsparalegalblog.blogspot.com.
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A View from the Bench
By G.M. Randi Boven, Fort Lauderdale

The theory of the case
 Back in law school, if you took a trial advocacy class, you learned about the concept of the theory of 
the case. However, now that you are a practicing attorney, you may not be formulating a theory of the 
case. After all, if you represent clients in family law cases, the issues (division of assets and liabilities, 
child issues and support) are limited. Your theory of the case may simply be to resolve the case by end-
ing the marriage, by evenly dividing the marital estate through equitable distribution and by getting 
as much support as you can finagle for your client (or prevent your client from paying). It is the facts of 
each family law cases that distinguish one from the other. But the issues in the case are not the theory 
of the case, and the better attorneys know that. All good trial attorneys develop a theory of the case, 
from the moment they meet the client. They then pursue that theory and refine it as the facts become 
better known, and as the case progresses.

 And from the view from the bench, it is obvious when the attorney has a theory of the case or whether 
that attorney is merely arguing the case.

 You may have heard the expression, “when life hands you lemons, make lemonade”. When you properly 
present your case to the Court as a good trial lawyer, you must do more than just make the lemonade. 
You must make the trier of fact smell, taste and want to drink your lemonade. Don’t just put the pitcher 
of lemonade along with some glasses on the table. Instead, present the entire picture: you are walking 
down the street in the hot sun and come across the cutest little children sitting under a shade tree with 
a basket of bright, yellow lemons and a hand written sign proclaiming “lemonade for sale”. There is a 
pitcher of lemonade slightly sweating in the heat. You hear the clink of the ice as it drops into the tall 
clear glasses for only twenty-five cents a cup. That lemonade is irresistible, you have the have it. You 
know that you will keep the attention of everyone in the court room. Your theory at this moment is that 
the reader is not just thirsty, but thirsty for that particular lemonade, in that tall glass, with only that 
ice.

 Remember to share your theory of the case with your client. It is of no value if you are trying to sell 
lemonade to the judge and your client is selling lemons. If you are trying to prove certain things during 
the trial and the client does not understand why that is important, or if the client does not agree with 
the theory that you set forth, your case will not be successful. You must explain to the client not only the 
questions you will be asking, but explain why you are asking these questions. More importantly, your 
client must be made to understand why you are not asking certain questions the client may believe to 
be important. In order to assure that you logically and methodically present your theory of the case, 
you must prepare your client for cross examination. If the client understands the theory of the case 
and why certain questions are being asked or not asked, the cross examination will be easier for the 
client, and perhaps, shorter. If the client is properly prepared, and is made to understand the theory of 
the case, not only will you have a more relaxed client, but the testimony, even on cross, will benefit the 
case.

 Once you have established your theory of the case, refer to it frequently and stay on track. Keep the 
testimony organized so that your theory of the case becomes the only possible conclusion that the Court 
can reach, resulting in a favorable decision for your client.

Randi Glick Boven has been a General Magistrate in the Seventeenth Judicial Circuit since 2009 pre-
siding over cases in the family and dependency divisions.  Ms. Boven has been a member of The Florida 
Bar since 1987, and focused her private practice in the area of marital and family law. Ms. Boven has 
been certified by the Florida Supreme Court in the area of family and marital law since 1998 and has 
been a certified family mediator since 1992. A graduate of Nova Southeastern Law School, Florida Atlantic 
University and Broward College, Ms. Boven has lived in the Broward County area since the early 1970’s.
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A Wife’s Loss is Not a Husband’s Gain:
Equitable Distribution of Capital Loss 

Carryovers
By Ronald H. Kauffman, Esq., Miami, FL

In 2008 the S&P 
500 suffered its big-
gest decline since 
the Great Depres-
sion.1 House val-
ues continue to 
slide.2 Commercial 
property prices are 
down nearly half.3 
Just as misfortune 
and fortune are 

neighbors, this turmoil can mean 
capital loss deductions, tax savings 
which can be carried over years after 
they are incurred. However, there is a 
dearth of Florida decisions addressing 
whether capital loss carryover deduc-
tions are marital assets – a “dearth” 
in this instance, meaning exactly one. 
This article is a primer on capital loss 
carryovers, examines the one Florida 
case which reviewed them, and sug-
gests solutions to the conflict between 
Florida and Federal law.

The Basics of Capital Losses and 
Capital Loss Carryovers
 Almost all of your personal hold-
ings and investments are capital as-
sets.4 Losses on personal use assets 
such as your home are not deductible, 
but losses incurred on your invest-
ments may be. Your “basis” is the 
starting point to valuing an asset for 
tax purposes. Your basis is the asset’s 
cost if you bought it. If you inherited 
or were given the asset, your basis 
is either the fair market value when 
you received it, or the adjusted basis 
of the previous owner.5 
 When you sell a capital asset, the 
difference between its basis and the 
amount it sells for is either a capital 
gain or a capital loss.6 If you have a 
net capital gain, the gain is taxed at 
the capital gains tax rate, which is 
usually lower than ordinary income 
tax rates.7 Capital losses are used to 
offset capital gains and reduce your 
taxes.
 However, there is a limit to the 

amount of capital loss deductions you 
can take in a tax year. The Internal 
Revenue Code (the “I.R.C.”) provides 
that the aggregate of all capital losses 
are deductible to the extent of the 
aggregate of all capital gains plus 
$3,000.8 If your capital losses exceed 
this limit, the excess losses may be 
deducted in future years until they 
are exhausted.9 This ability to deduct 
a capital loss incurred in one year to 
offset capital gains in future years is 
known as a capital loss carryover, or 
capital loss carry forward (abbrevi-
ated as “CLCF”). 

Treasury Regulations
 Federal tax law is derived from the 
I.R.C.10 The Treasury Department 
interprets the I.R.C. through its Trea-
sury Regulations.11 One complication 
with CLCFs occurs when taxpayers 
are divorcing, and start filing sepa-
rate tax returns after years of filing 
joint returns with their spouses. In 
this situation, the Treasury Regula-
tions provide:

(iv) If a husband and wife making 
separate returns for any taxable year 
following the first taxable year . . . 
made a joint return for the preceding 
taxable year, any long-term or short-
term capital loss carryovers shall 
be allocated to the spouses on the 
basis of their individual . . . capital 
losses for the preceding taxable year 
which gave rise to such capital loss 
carryovers, and the portions of the . . . 
capital loss carryovers so allocated to 
each spouse may be carried forward 
by such spouse to the taxable year 
in accordance with paragraph (b) of 
this section.12 [Italics and emphasis 
added].

According to the Treasury Regula-
tions, if a Husband and Wife take 
a capital loss on a joint tax return, 
and the next tax year file separate 
returns, the CLCFs are allocated to 

the spouse which actually suffered 
the capital loss.13 In other words, the 
CLCFs are allocated to the spouse 
holding legal title to the underlying 
asset which incurred the loss. 
 The allocation of CLCFs by legal 
title may not be a problem if the un-
derlying asset is non-marital to begin 
with, or is jointly titled. However, if 
the underlying asset is marital prop-
erty titled in one spouse’s name, the 
spouse not on title cannot carryover 
the loss, and neither the courts nor the 
parties can allocate the CLCFs differ-
ently. This creates a situation in which 
one spouse gains an unfair advantage 
– or suffers an unfair burden – and the 
fair market value of the underlying 
asset is not determined accurately.

Haley v. Haley
 In Haley v. Haley, 936 So.2d 1136 
(Fla. 5th DCA 2006), the Fifth Dis-
trict decided an issue of first impres-
sion in Florida, whether CLCFs were 
marital property subject to equitable 
distribution.
 Before the Haleys married, the 
Wife’s parents founded the Igo Family 
Limited Partnership, a non-marital 
entity which the Wife entered the 
marriage owning an interest in.14 
They signed a marital settlement 
agreement which was incorporat-
ed into a final judgment. The final 
judgment reserved jurisdiction to 
resolve two tax issues which arose 
after the agreement was signed: the 
equitable distribution of a tax refund 
and CLCFs resulting from filing an 
amended joint tax return.
 The trial court held a hearing on 
the Husband’s motion to equitably 
distribute the refund and CLCFs. The 
trial court entered an order finding 
that both the tax refund and CLCFs 
were marital assets subject to equi-
table distribution, and divided them 
equally.15

 The Fifth District affirmed the dis-

R. KAuFFMAN



WiNTER 2011 COMMENTATOR 15

tribution of the tax refund. The Haley 
court determined that the Wife failed 
to overcome her burden of proving 
that any of the income resulting in 
the tax refund could be allocated to 
her nonmarital property.16 
 However, the court reversed the 
equal division of the CLCFs. The 
Fifth District noted that the Wife’s 
accountant was able to allocate the 
CLCFs between different business 
entities, and a substantial portion of 
the carryover losses were incurred by 
the Igo Family Limited Partnership – 
the non-marital business – to which 
the Husband had made no special 
contributions. A smaller number of 
the losses were incurred by marital 
entities.17 
 The Haley court reversed the equal 
division of the CLCFs, and remanded 
for a new valuation and distribution, 
holding: “[t]he underlying capital 
losses were incurred during the mar-
riage, and many may be attributed to 
entities created during the marriage. 
Nevertheless, though the parties’ en-
titlement to the CLCFs arose during 
the marriage, Igo was a nonmarital 
asset to which John made no special 
contribution, and CLCFs attributable 
to it should not be subject to marital 
distribution.” [Italics added].18 

CLCFs and Federal 
Conflict
 Although not discussed in Haley, 
what if after remand the trial court 
found some of the CLCFs were at-
tributable to a marital asset, an indi-
vidual Fidelity account for example, 
which was created during the mar-
riage, consisted entirely of marital 
funds, but was titled in the Wife’s 
name alone?
 The CLCFs attributable to the hy-
pothetical Fidelity account are mari-
tal assets, and an equitable distribu-
tion in Florida requires their equal 
division unless there is a justification 
for an unequal distribution.19 Federal 
law on the other hand, requires that 
the CLCFs attributable to the Fidel-
ity account be allocated to the Wife 
alone, and only she could carryover 
the losses on an individual return.20

 This conflict between Florida law 
and the Treasury Regulations raises 
a preemption issue.21 Federal law de-
fers to state law when there is no fed-

eral question, and Supremacy Clause 
review is limited to cases in which 
Congress has: “positively required by 
direct enactment” that state law be 
preempted; or state family law has 
done “major damage” to “clear and 
substantial” federal interests.22 In 
light of the possible preemption, the 
question becomes: how can a court 
equitably distribute marital CLCFs 
titled in one spouse’s name? 
 One way to equitably distribute 
the hypothetical Fidelity CLCFs is to 
classify them as marital property, and 
adjust the division of other assets to 
give some credit or setoff – or lump 
sum alimony – to the Husband for 
the value of the CLCFs the Wife is 
awarded. This option follows Florida’s 
equitable distribution statute, and 
accommodates the Treasury Regula-
tions. However, this entails a difficult 
valuation in that carryover periods 
can be indefinite, and an expert wit-
ness has to apply a present value to 
the CLCFs to determine their value 
as of the established valuation date.23

 The second option is to treat the 
marital CLCFs titled in one spouse’s 
name as a tax consequence of equi-
table distribution.24 The tax conse-
quences in every distribution must be 
taken into consideration to achieve a 
fair and equitable result.25 However, 
treating CLCFs as a tax consequence 
may be riskier. A court only has to 
consider the tax consequences of a 
distribution, but must actually dis-
tribute marital assets, so there is a 
chance that the CLCFs may not be 
distributed. There is another risk 
that if no one presented substantial 
evidence on the CLCFs, and a trial 
court ignored these tax consequences, 
the error might not be correctable on 
appeal.26 Finally, treating CLCFs as a 
tax consequence instead of a property 
right is inconsistent with our equi-
table distribution statute. Legal title 
may be how the Treasury Regulations 
allocate CLCFs titled in one person’s 
name for tax purposes, but legal title 
is not the basis for determining mari-
tal property in Florida.27 

Conclusion
 The economic downturn has caused 
significant capital losses. These capi-
tal losses can mean valuable tax sav-
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ings which can carryover long after 
a couple divorces. Federal law lim-
its a court’s ability to divide certain 
CLCFs, creating potential unfairness 
and conflict with Florida’s equitable 
distribution statute. Treating marital 
CLCFs as a mere tax consequence 
of a distribution is risky, unfair, and 
contravenes Section 61.075. Classify-
ing CLCFs as property however, is 
consistent with the goals of Chapter 
61, and an equitable distribution can 
be done in compliance with Treasury 
Regulations. Carryover losses are an 
under-reported and easily overlooked 
asset. By recognizing and distribut-
ing CLCFs, a marital loss can become 
a marital gain.

Ronald H. Kauffman is a member 
of the Florida Bar Family Law Sec-
tion, and practices marital and family 
law in Miami.

Endnotes:
1 See Standard & Poor’s, Index Research, 
http://www.standardandpoors.com/indices/sp-
500/en/us (Last visited November 7, 2010).
2 See Standard & Poor’s, S&P/Case-Shiller 
Home Price Indices, August 2010, http://www.
standardandpoors.com/indices/sp-case-shiller-

home-price-indices/en/us (Last visited Novem-
ber 7, 2010).
3 See Housingwire.com, Moody’s August CRE 
price index down another 3.3%, http://www.
housingwire.com/2010/10/19/moodys-august-
cre-price-index-down-another-3-3 (last visited 
November 7, 2010).
4 See I.R.C. §1221(a) (2009). See also, Treas. 
Reg. §1.1221-1 (2009).
5 See I.R.S. Publication 550, Sales and Trades 
of Investment Property (2009).
6 Id.
7 The maximum capital gains rate for most 
people is 15%, although special types of net 
capital gains, such as art, can be taxed at 28%. 
If Congress takes no further action, the top 
rate on long-term capital gains may rise to 
20% after December 31, 2012. See Tax Relief, 
Unemployment Insurance Reauthorization 
and Job Creation Act of 2010, Pub. L. No. 111-
312 (2010).
8 For married individuals filing separate 
returns, the capital loss limit is $1,500. See 
I.R.C. §1211(b)(1) (2009).
9 See I.R.C. §1211(b)(2) (2009).
10 See generally 26 U.S.C. et. seq.
11 See generally 26 C.F.R. et. seq.
12 See 26 C.F.R. §1.1212-1(c)(1)(iv) (2009).
13 Id.
14 See Haley at 1137.
15 Id.
16 Id. See also §61.075(6)(a)(3), Fla. Stat. 
(2010) Generally, personal property jointly 
titled as tenants by the entireties is presumed 
to be a marital asset, and the burden of proof 
is on the party asserting the property is non-
marital.
17 Id. at 1139.
18 Id. at 1140.
19 See §61.075(1), Fla. Stat. (2010). Generally, 

in distributing marital assets, the court must 
begin with the premise that the distribution 
should be equal, unless there is a justification 
for an unequal distribution.
20 See Treas. Reg. §1.1212-1(c) (2009) (Long-
term or short-term capital loss carryovers shall 
be allocated to the spouses on the basis of their 
individual . . . capital losses for the preceding 
taxable year which gave rise to such capital 
loss carryovers.)
21 See Liggett Group, Inc. v. Davis, 973 So.2d 
467, 471 (Fla. 4th DCA 2007) (Holding, that 
conflict preemption occurs where a federal 
statute implicitly overrides state law either 
when the scope of a statute indicates that 
Congress intended federal law to occupy a 
field exclusively or when state law is in actual 
conflict with federal law, (quoting Freightliner 
Corp. v. Myrick, 514 U.S. 280, 287 (1995)).
22 See Hisquierdo v. Hisquierdo, 439 U.S. 572, 
581 (1979).
23 There are different methods for valuing 
potential future rights, but the present value 
analysis is the preferred approach. For pension 
valuations see Diffenderfer v. Diffenderfer, 491 
So.2d 265, 269 (Fla. 1986).
24 In New York there is a conflict between 
Appellate Division Departments over the 
characterization of CLCFs. See Finkelstein v. 
Finkelstein, 268 A.D.2d 273 (2000) (The First 
Judicial Department held that CLCFs consti-
tuted a marital asset subject to distribution.). 
But see Cerretani v. Cerretani, 221 A.D.2d 814 
(1995), (The Third Judicial Department found 
CLCFs relate only to the tax consequences of 
distribution.).
25 See Nicewonder v. Nicewonder, 602 So.2d 
1354, 1358 (Fla. 1st DCA 1992).
26 See Doyle v. Doyle, 799 So.2d 499, 504 (Fla. 
5th DCA 2001).
27 See Buttner v. Buttner, 484 So.2d 1265, 1266 
(Fla. 4th DCA 1986).
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Prenuptial Agreement Checklist
By Heather Apicella, Esq., Fort Lauderdale 

A Prenuptial Agreement, also known as an Antenuptial Agreement, is a legally binding contract 
and “should be construed and interpreted in the same manner unless the context of the contract 
demonstrates the parties intention that a different meaning be given.1” The Checklist below may 
offer some assistance in the drafting of, or negotiating, a Prenuptial Agreement:

Whereas Clause:
Intent:
•	 Entered	 in	 contemplation	of	mar-
riage

•	 Further	the	marital	relationship
•	 Not	in	contemplation	of	divorce
•	 Intent	to	be	binding	on	all	heirs,	legal	representatives,	

and assigns
•	 Cognizant	of	disparity	in	incomes	and/or	assets	
•	 Entered	into	freely	and	voluntarily	
•	 Neither	party	under	duress,	coercion,	or	undue	influ-

ence2

•	 Parties	agree	to	be	bound	by	the	provisions	and	recit-
als of the Agreement

Now, Therefore:
Consideration:
•	 Contemplated	marriage
•	 Forgoing	recitals	
•	 Mutual	covenants
•	 Conditions	(if	any)
•	 Parties	agree	to	be	mutually	bound	by	the	Agreement	

Introductory Provisions:
•	 Whereas	Clause	incorporated	into	Agreement
•	 Agreement	not	intended	to	encourage	divorce	(Public	

Policy)
•	 Waiver	of	rights	which	party	may	otherwise	be	entitled
•	 Rights	at	death

Financial Disclosure:
•	 Full,	fair	and	open	disclosure3

•	 Knowledge	of	each	party	regarding	the	finances	of	the	
other 

Children:
•	 Support	for	children	from	prior	marriage4 

Equitable Distribution:
•	 Assets	considered	non-marital
•	 Assets	subject	to	equitable	distribution
•	 Date	of	valuation	of	marital	assets

NAME

•	 Enhancement	of	value:
•	 Present	value	of	assets
•	 Appreciation	(passive/active)

Special consideration for unique property:
•	 Vested	or	non-vested	stock	options,	etc.	
•	 Liabilities:
•	 Marital	and	non-marital	liabilities
•	 Responsibility	of	each	party	for	the	marital	liabilities	

Alimony:
•	 Waiver	of	all	rights	to	support,	maintenance	and/or	

alimony of all forms5

Forms of Alimony:
•	 Type	of	alimony	based	upon	number	of	years	of	mar-

riage
•	 Amount	set	forth	in	schedule
•	 Alimony	dependent	upon	incomes	and/or	net	worth:
•	 Definition	of	income	and/or	net	worth
•	 Date	of	identification	of	income
•	 Sources	of	identification	of	income	(i.e.	CPA,	etc.)

Legal Fees:
•	 Definition	of	“legal	 fees”	 (paralegal,	attorney,	CPA,	

experts, costs, etc.)
•	 Waiver	of	fees	–	post	dissolution6

•	 Post	dissolution	schedule	as	to	agreed	upon	amount	
of fees

•	 Prevailing	party	provision7 

Entitlement:
•	 Need/ability

Period of Reflection:
•	 Negotiation	time	period
•	 Amount	of	time	for	reflection	prior	to	marriage8

•	 Opportunity	to	discuss	contents	with	advisors,	coun-
sel, etc.

Counsel for Both Parties:
•	 Both	parties	had	counsel	 or	opportunity	 to	obtain	

independent counsel9 
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•	 Names	of	each	party’s	counsel
•	 Waiver	by	party	to	seek	counsel

Modification:
•	 In	writing,	executed	with	same	formality	as	Agree-

ment 
•	 Terms	for	modification

Misc. Provisions:
•	 Jurisdiction/Choice	of	Law10

•	 Application	of	Agreement
•	 Death	or	divorce11 

•	 Agreement	supersedes	a	prior	or	subsequent	will12

•	 Tax	advice	–	included	or	excluded	
•	 Effectuation	of	Agreement	–	documents	needed,	expe-

diting documents, etc. 
•	 No	waiver	of	gifts
•	 No	presumptions
•	 Entire	understanding	set	forth	in	Agreement	

•	 Confidentiality	of	Agreement
•	 Severability
•	 Counterparts	–	intent	to	be	one	Agreement
•	 No	marriage	–	Agreement	null	and	void

Endnotes:
1 Ledea-Genaro v. Genaro, 963 So. 2d 749 (Fla. 4th DCA, 2007). 
2 Hjortaas v. McCabe, 656 So. 2d 168 (Fla. 2d DCA, 1995). 
3 O’Connor v. O’Connor, 435 So. 2d 344 (Fla. 1st DCA, 1983); Fran-
cavilla v. Francavilla, 969 So.2d 522 (Fla. 4th DCA, 2007); Castro v. 
Castro, 508 So. 2d 330 (Fla. 1987) (note: full and frank disclosure is 
required for Postnuptial Agreements). 
4 Weeks v. Weeks, 143 Fla. 686 (Fla. 1940).
5 Fernandez v. Fernandez, 710 So. 2d 223 (Fla. 2d DCA, 1998); Lash-
kajani v. Lashkajani, 911 So. 2d 
1154 (Fla. 2005). 
6 Lashkajani, 911 So. 2d 1154. 
7 Lashkajani, 911 So. 2d 1154. 
8 Hjortaas v. McCabe, 656 So. 2d 168 (Fla. 2d DCA, 1995). 
9 McNamara v. McNamara, 40 So. 3d 78 (Fla. 5th DCA, 2010). 
10 McNamara v. McNamara, 40 So. 3d 78 (Fla. 5th DCA, 2010); citing, 
Massoni Farms, Inc. EI Dupont DeNemours & Comp. 761 So. 2d 306, 
311 (Fla. 2000).
11 Florida Statute §61.079 (4)(a)(3).
12 Gridley v. Galego, 698 So. 2d 273, 275 (Fla. 2d DCA, 1997); Donner 
v. Donner, 302 So. 2d 452 (Fla. 3d DCA, 1974); 1-20 Fla. Fam. L. § 20.01, 
Brenda M. Abrams.
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The Conversion to and the Benefits of 
Electronic File Management

By A. Sam Jubran, Esq., Jacksonville, FL

If document and 
file maintenance 
as you know it con-
sists primarily of 
paper, folders and 
a pendaplex, then 
perhaps you should 
consider catching 
up with the times. 
Rea l i z ing  tha t 
there are different 

schools of thought on the topic—usu-
ally depending upon your generation, 
you may still believe that the archaic 
typewriter or the outdated computer 
that’s been in the office for years and 
years is the best way to manage docu-
ments and to build files. Nonetheless, 
if that is your belief, then I am quite 
certain that the first thing that comes 
to mind when I mention “old fash-
ioned” is a cocktail made of whiskey, 
bitters, sugar and fruit. 
 A “paperless office” is electronic file 
management in a work environment 
where the use of paper is eliminated 
or only wisely used. It is a way to put 
all of your files, open or closed, inside 
one small box. It is a vehicle by which 
you can get to your office at any time, 
instantly, without driving there, no 
matter where you are or what time 
it is. It is a work environment that is 
accessible to you from not only your 
laptop at home but also from any PC 
at any location with a fast-access 
internet connection. Paperless office 
enhances your ability to travel and a 
little “work-on- the-go” makes after-
travel return to work a more pleasant 
experience.
 The idea of revamping the means 
by which you build and maintain files 
is almost like demolishing your office 
and rebuilding it because it takes full 
commitment. This is not an overnight 
proposition but instead requires re-
search, engineering, outsourcing (un-
less your office employs onsite IT 
personnel), integration, training and 
patience. The endeavor in its entirety 
may take several months or more 

depending on your level of enthusi-
asm and motivation, but in the end, 
the newly re-vamped office processes 
will be more accessible, more orga-
nized, and so much more efficient 
that the need for extra support staff 
can be eliminated. The initial finan-
cial investment associated with this 
renovation should be, at best, a brief 
consideration. 
 Because of its efficiency, ease of 
record keeping, document storage, 
search, filing, catastrophic recovery 
and for many other reasons, elec-
tronic file management has been 
widely used for several years and is 
becoming more prevalent. According 
to a March 2003 article in Computer 
Technology Review, 93% of all busi-
ness documents are created electroni-
cally and only 30% are ever printed 
to paper.1 Over 80% of the printed 
paper that is filed is never referenced 
again, and record keeping constitutes 
90% of all office activity according 
to efficiency and productivity expert 
K.J. McCorry.2 With electronic file 
management, the generation and 
keeping of documents is simultane-
ous thereby eliminating the strain of 
time-consuming record keeping using 
the traditional paper filing method. 
Many medical office charts are now 
electronic as are the files of insurance 
companies and other government 
offices. With the passage of e-filing 
and e-service rules, electronic file 
management has become a better 
solution to the way we practice law. 
 Today’s office PC is more than just 
a business tool to draft documents. 
The same machine has the ability to 
not only process documents or main-
tain a calendar, but also the ability 
to automate, and to effectively man-
age files in any size law practice. Of 
course, file maintenance depends not 
only on the computer but also on the 
applications you install. There are 
several applications that work well 
and essentially do the same thing. 
Selection of the applications is user 

specific and is part of the research 
phase of this integration process. 
Any electronic file management ap-
plication will work so long as your PC 
meets the minimum system require-
ments for that application. Just like 
anything else, some applications are 
better than others but the difference 
is particular to each office or user.
 Now is the time to commit to the 
renovation of your file management 
system.	Electronic	file	management	
is most likely being put to use in 
some of your opposing counsels’ of-
fices which means that your opposing 
counsel is spending less time keeping 
records and more time preparing for 
trial. Since we can only accept the 
impossibility of adding more time to 
the day, the only way to create more 
time is to save some. With electronic 
file maintenance, any document in 
any file can be at your fingertips at 
anytime, anywhere so long as you 
have access to a PC with internet 
connection. With electronic file man-
agement, searching for a document or 
a file is as quick as your network al-
lows and is done without you getting 
out of your chair. Imagine the time 
you could save if you never have to 
physically search for a document or 
file again. Imagine an office where the 
filing and service of documents is only 
a few clicks away. 
 From home, hotel, your mobile 
device, or from the business center 
on a cruise ship in the middle of the 
Caribbean Sea, with electronic file 
management access to any document 
or file is just as simple as if you were 
sitting behind your desk. 

Endnotes:
1 The Why and What of WORM Technology: 
WORM tape libraries make sense - Tape/Disc/
Optical Storage; by Sharon Isaacson, March 
2003; http://findarticles.com/p/articles/
mi_m0BRZ/is_3_23/ai_99751346/
2 Becoming the Paperless Office; by K.J. Mc-
Corry, April 2009; http://www.informit.com/
articles/article.aspx?p=1338346
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Valuation, Alimony & Double Dipping
By Bruce M. Berger, CPA/ABV, CVA, CFF and Alfred Zeiler, AIBA

Net Income less Alimony  $214,000 
Growth x 1.03 
Income for capitalization  220,420 
Capitalization rate ÷ 18%
Value  1,224,556 
Rounded  1,220,000 
Equitable Distribution Amount  $610,000

 We’ve all heard about double dipping in some form or 
another. From celery sticks to government accounting, 
everybody seems to be in on it. So, are matrimonial judges 
immune to this? Well, I think that largely depends on us.

The Issue
 In the situation where the alimony-paying spouse 
owns a business, the income that is used to pay alimony 
is also used to develop the value of the business which be-
comes part of the equitable distribution. In other words, 
we’re using the same income twice. Regardless of which 
side you’re on, that doesn’t quite seem fair, does it? But 
that’s what is happening in many states.
The income is used to determine the value of the busi-
ness, which then becomes part of the equitable distri-
bution. In other words, the income is now in the form 
of business value which the alimony-receiving spouse 
receives half. 
 Now we use that same income stream to determine 
a level of alimony to be paid. If the income was used to 
determine the value of the business and half the value 
is given to the alimony-receiving spouse, the amount of 
money to pay alimony has been reduced. 
 You simply cannot draw from a finite pot of money 
expecting it to be full every time. This is why so many 
business-owner spouses feel like they’re getting treated 
unfairly in their divorces. And in essence, they are. 

The Solution
 Without going into the numerous different scenarios, 
the simplified answer is to subtract the alimony payment 
from the income that is used as part of determining the 
value of the business. Since the amount of alimony to be 
paid is based on the net income plus the officers com-
pensation, subtracting the alimony from the net income 
reduces the value of the business and as such, avoids 
double dipping.
 Let’s work through a simplified example using the 
capitalization of earnings method.

 Let’s assume that alimony is $3,000 per month, or 
$36,000 annually into perpetuity1. If the alimony-paying 
spouse has to pay this $36,000 from the $250,000, then 
the value of the business should not be based on the full 
$250,000. In our example, if we subtract the $36,000 from 

the $250,000, we are left with $214,000. This changes the 
value as follows:

 The difference in value in this example is $105,000. 
In other words, if the alimony-receiving spouse wants 
to receive $3,000 in monthly alimony, he/she should be 
prepared to give up $105,000 on equitable distribution.
If we use our same income figures above and change ali-
mony to $1,500, the difference in equitable distribution 
is $50,000. Doing it this way gives the alimony-receiving 
spouse some options. Does he/she want more money up 
front, or a larger monthly amount? In either case, follow-
ing the logic shown in our example allows for this without 
penalizing the alimony-paying, business-owner spouse.
 What about alimony that is only paid for a specific 
number of years? In that case, the income stream can be 
discounted back to present value using the same discount 
rate that was used in the valuation. This present value 
amount would then be subtracted from the value of the 
business. This will also work for alimony amounts that 
change over the years. Since alimony is usually based on 
total income (salary + business net income), the risk of 
alimony continuing is directly related to the risk of the 
continuing business income stream. As such, the same 
discount rate should be used for both the valuation and 
determining the present value of the alimony. I’m sure 
an argument can be made to use a different discount rate 
for the alimony payments, but it would not be any easier 
to support than the discount rate used in the valuation.
 For lump-sum alimony, the value of the business is 
simply reduced by the amount of the lump-sum amount. 
The same logic can also be applied to values reached 
using the market approach, but not the asset approach, 
since income is not a part of this approach. 
 The excess earnings method is considered a hybrid 
method because it uses both assets and an income 
stream. As such, the logic applied above can also be ap-
plied to this method.
 Now that we know what the issue is and how to over-
come it, now what? Well, we need to have the courage 
to start presenting this in court and helping the judges 
understand the real parity reached using this logic. The 
opposite of courage is conformity. And it is this conformity 
that got us here in the first place. We should have the cour-
age to do what is right, regardless of whom our client is.

Net Income  $250,000 
Growth x 1.03 
Income for capitalization  257,500 
Capitalization rate ÷ 18%
Value  1,430,556 
Rounded  1,430,000 
Equitable Distribution Amount  $715,000
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professional practices and thinly trad-
ed public companies. Industries include 
health care, retail, manufacturing, 
distributors, auto dealerships, service, 
and professional business establish-
ments. Services have been rendered for 
a variety of purposes including, but not 
limited to family law matters, business 
damages, shareholder litigation, estate 
and gift tax matters, buying and sell-
ing businesses, and breach of contract. 

Forensic accounting experience includes lifestyle analysis, 
equitable distribution, income determination, child sup-
port calculations, alimony scenarios, litigation support 
and other divorce related financial services. Restructuring 
and turn around experience includes all phases of busi-
ness reorganizations and executive management with 
emphasis on hands-on leadership, creative solutions and 
artful negotiating skills. Industries include manufactur-
ing and professional membership organizations.

Endnote:
1  Paying alimony into perpetuity is unlikely, but then again, the 
likelihood of a business continuing into perpetuity is equally unlikely. 
We are assuming that no other contingencies exist that would change 
the continued payment of alimony.

Valuation, Alimony, Double-Dipping
from preceding page

Bruce M. Berger, CPA/ABV, CVA, 
CFF is the managing partner of his ac-
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additional range of services provided 
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For“get” About It!
By Julia Wyda, Esq., West Palm Beach

The Constitution 
requires that mat-
ters of church and 
state be kept sepa-
rate, but as family 
law attorneys we 
often watch these 
matters intersect. 
We are presented 
with families that 
practice a wide ar-
ray of religions. As 

courts shy away from the constitu-
tional issues that may arise from 
addressing religious questions raised 
by the dissolution process, it is up to 
us to protect our clients who may be 
affected by religious issues. 
 A “get” is a document prescribed 
by Jewish law and religious tradition 
which severs the marriage upon an 
authorization by the husband.1 As the 
husband wields the power to deliver 
a get, this can leave the wife in an 
adverse position. The term “agunah” 
literally means “bound woman”, and 
refers to a Jewish woman whose hus-
band refuses to deliver a get. Without 
a get, the agunah remains married to 
her husband under Jewish law, and if 
she does remarry or has sexual rela-
tions with another man, any children 
she bears are considered “mamzer-
im”, which translates roughly as 
bastards.2 These children are also 
forbidden to marry within the Jewish 
religion unless they marry another 
mamzer or a convert, and their chil-
dren will be considered mamzerim as 
well.3 
 This cycle of social ostracism is 
not the only concern for the agu-
nah as she is often faced with the 
unfair choice of giving up alimony, 
timesharing with her children, and/
or favorable property divisions in an 
attempt to ensure that her husband 
will provide a get. The agunah must 
also consider that her prospects of 
financial security could potentially be 
impaired by her inability to remarry 
in the future.4

 If you find yourself representing 
a Jewish woman in a dissolution ac-
tion, the best way to protect her may 

be to include a get provision in a 
marital settlement agreement as the 
parties will be able to use the courts 
to enforce their agreement. In Young 
v. Taubman, 855 So. 2d 184 (Fla. 4th 
DCA 2003), the Fourth District af-
firmed the trial court’s order directing 
the former husband to comply with a 
provision in their marital settlement 
agreement wherein he agreed to ob-
tain a get. 
 However, if you find yourself in a 
contested dissolution action and the 
husband is clearly trying to use the 
get as leverage, your options become 
more limited. In Turner v. Turner, 
192 So. 2d 787 (Fla. 3d DCA 1966), 
the Third District emphasized that 
Florida law provides for only one 
kind of divorce—a civil divorce. The 
trial court ordered the husband to 
cooperate with the wife in obtaining 
a get. Without considering the hus-
band’s argument that requiring him 
to participate in a religious ceremony 
was a violation of his civil rights and 
the principle of separation of church 
and state, the Third District held that 
the Florida Statutes do not autho-
rize a court to require the parties to 
secure a religious divorce, and thus, 
the court had no authority under 
Florida law to order the husband to 
participate in a religious ceremony. 
 We find a different approach in 
Fleischer v. Fleischer, 586 So. 2d 1253 
(Fla. 4th DCA 1991). In that case, the 
trial judge had ordered the husband 
to give his approval to the wife’s ap-
plication for a get and allowed her to 
withhold money she owed the hus-
band	until	he	gave	his	approval.	Even	
after conceding that the Turner court 
had held that a provision in a final 
judgment requesting the husband to 
cooperate with his wife in obtaining 
a get would be unenforceable, the 
Fourth District held that the husband 
failed to prove the trial court erred as 
he did not oppose this provision on 
any basis other than that he would 
agree to it if he got the property he 
wanted. 
 Possibly influenced by the Fourth 
District’s ruling in Fleischer, in Bloch 

v. Bloch, 688 So. 2d 945 (Fla. 3d DCA 
1997), the Third District appeared to 
change its tune—slightly. In Bloch, 
the trial court ordered the husband to 
initiate and cooperate in the obtain-
ing of a get within fifteen days of the 
final judgment, and if he failed to do 
so, “The Court reserves jurisdiction to 
reconsider and recompute the equi-
table distribution, alimony, child sup-
port and other economic provisions 
of the Judgment in order to make 
them more equitable…”5 The Third 
District, though still holding that a 
trial court lacks authority to order 
a party to participate in a religious 
ceremony, found this was nothing 
more than a permissible reservation 
of jurisdiction and affirmed the trial 
court’s order.
 The shift from the strict rule set 
out in Turner that Florida law does 
not authorize a party to secure a re-
ligious divorce to the two holdings in 
Fleischer and Bloch seem to indicate 
that the courts may be struggling 
with the agunah quandary. However, 
as Turner v. Turner has not been 
overruled, and the courts still appear 
reluctant to address the constitu-
tional issues that are implicated in a 
judge’s attempt to secure a get, it will 
continue to be difficult to persuade a 
court to order anything that may be 
perceived as a requirement that the 
husband participate in a religious 
ceremony. 
 If you are presented with a hus-
band who is unwilling to provide your 
client with a get and is using it as 
leverage, it may be best to question 
him on the stand regarding these 
issues and to later ask the court to 
reserve jurisdiction to reconsider ali-
mony, child support, and/or equitable 
distribution if the husband fails to 
provide a get as in Bloch v. Bloch. 
In the alternative, you can ask the 
court to order the husband to give 
his approval for a get and allow the 
wife to withhold money she may owe 
the husband pursuant to the terms of 
the final judgment until he gives his 

j. WyDA

continued, page 26
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Annual Marital and 
Family Law Review 

Course

January 28 - 29, 2011
Disney’s Yacht & 

Beach Club

Photos provided by Ingrid Keller and Summer Hall.

Section Chair Diane M. Kirigin presents the 2011 Chair’s Visionary Award to
Deborah Day, Psy.D.

judge judith Kreeger taught us about 
International Children’s Issues

Are those “Charlie’s Angels?” Nah, it’s Course Review Chairs 
Ingrid Keller, Patricia Alexander and Carin M. Porras.

Diane M. Kirigin lends a hand as a late substitute 
presenting on Children’s Issues

judge Peter D. Blanc wows the crowd with 
his Disney themed Paternity presentation The Three Musketeers. Donald Sasser, Richard Briscoe, C.P.A. and jorge 

Cestero
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David L. Manz proves he is “The Man” with his last minute 
substitution as a presenter on Appellate issues

Looking the part, “Professor” Mark Sessums lectures on 
Modification

judge john Lenderman “taxes” our knowledge of that esoteric topic

Melinda P. Gamot and Nicole Gamot putting some “family” 
in Family Law Section

Kathryn M. Beamer, Diane M. Kirigin and judge Kenneth D. Stern

Ky Koch hits it out of the park once again with a great 
lecture on Equitable Distribution
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approval as in Fleischer v. Fleischer. 
However, in both instances, the other 
side may use Turner v. Turner as a 
counterargument, and a judge who 
is uncomfortable sitting at the in-
tersection of church and state may 
be unwilling to make a ruling which 

For“get” About It,  from page 23

even remotely deals with securing a 
get. This is unfortunate as courts will 
address other religious issues, such 
as what religion the children will 
practice upon the parties’ divorce and 
religious holiday timesharing. We can 
only hope that in time more courts 

will be willing to address this issue 
head-on. 

Julia Wyda was admitted to the Flor-
ida Bar in 2006. She served as a law 
clerk to the Honorable Mark E. Polen 
of the Fourth District Court of Appeal 
prior to working with the firm of Sass-
er, Cestero & Sasser, P.A. In January 
of  2011, Julia joined Schwarzberg & 
Associates in West Palm Beach.  She 
is active with the Family Law Section 
of The Florida Bar, serving as the 
Co-Vice Chair of the CLE Commit-
tee. Julia is also the Treasurer of the 
Palm Beach County Bar Association’s 
Young Lawyers Section. 

Endnotes:
1  Fleischer v. Fleischer, 586 So. 2d 1253 (Fla. 
4th DCA 1991). 
2  Marc Feldman, Jewish Women and Secular 
Courts: Helping a Jewish Woman Obtain a Get, 
5 Berkeley Women’s L.J. 139 (1990). 
3  Id. 
4  Jill Wexler, Gotta Get a Get: Maryland and 
Florida Should Adopt Get Statutes, 17 Journal 
of Law and Policy 735 (2009). 
5  Bloch v. Bloch, 688 So. 2d 945, 946 (Fla. 3d 
DCA 1997).

Attendance Record Set at
Certification Review

by Carin Porras, Esq., Fort Lauderdale, FL

 We truly hope that all of you who 
attended the 2011 Marital and Fam-
ily Law Review Course in Orlando at 
Walt Disney World’s Yacht & Beach 
Club Resort enjoyed both the seminar 
and the accompanying events. Thank 
you for joining us! Attendance was at 
an all-time high, with approximately 
1190 registrants! We appreciate and 
thank our marvelous speakers and 
our generous sponsors and exhibitors 
for their contributions and hard work 
which resulted in a wonderfully suc-
cessful seminar.

 Next year, we look forward to see-
ing all of you again, (and many more) 
at a new and exciting location. Please 
join us January 27-28, 2012 for the 
2012 Marital and Family Law Re-

view Course, to be held at the Royal 
Pacific Resort at Universal Studios in 
Orlando. Staying at the Royal Pacific, 
a Loews Hotel will be like basking 
in a tropical paradise. Be sure to 
notice the dramatic bamboo forest en-
trance with swaying palm trees and 
the enchanting outdoor gardens and 
tropic lotus lagoon. The Royal Pacific 
Resort combines centuries-old charm 
with the latest modern conveniences. 
Emeril’s	Tchoup	Chop	restaurant	is	
located in the Royal Pacific along with 
a variety of other dining options.

 Guests staying at all Universal 
Orlando Resort on-site hotels enjoy a 
number of special benefits, including 
Universal	EXPRESS	ride	access	at	
both Universal theme parks and com-

plimentary on-site transportation by 
water taxi or shuttle bus to both the 
theme parks and CityWalk. 

 Universal’s theme parks, including 
Universal Studios, Islands of Adven-
ture and its latest sensational area, 
the Wizarding World of Harry Potter, 
are a short walk away as is CityWalk, 
which boasts a multitude of dining, 
entertainment, and shopping options.

 We are already at work on next 
year’s program and events at this 
new location and hope to see you 
there. Don’t forget to save January 
27-28, 2012 for your chance to learn 
what’s new and happening in family 
law issues and to chat and relax with 
your family law colleagues!
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continued, next page

Developing Supportive
Working Alliances with

Mental Health Professionals
By Andrea Corn, Psy. D., Lighthouse Point, FL

In keeping with 
David Letterman’s 
theme of a “Top 
Ten” list, here is my 
top-ten list of fac-
tors to consider in 
choosing a mental 
health practitioner. 

10. How 
many mental 

health practitioners do 
you really know? 
 Do you have a referral list at your 
disposal? And, if you do, how did you 
acquire it? Was it given to you by your 
firm, or a colleague? Did you contact a 
professional organization, such as the 
APA (The American Psychological As-
sociation, FPA (Florida Psychological 
Association) , or one of their affiliate 
FPA chapters (i.e, Dade, Broward, or 
Palm	Beach	country)?	Even	if	you	had	
one or more names, have you ever 
taken the time meet this practitioner 
in person, whether at your office, at a 
Marital and Family Law or another 
Conference, or outside your office for 
a working breakfast or lunch? If you 
happened to answer “no”, to any of 
these, ask yourself, why not? Sure, it 
is understandable if your reply was, 
there hasn’t been an opportunity. Or, it 
was easier to defer to a respected col-
league. Yet, I’d like to encourage you to 
trust your own judgment and rely on 
your own instincts and impressions.

9. What are characteristics 
you look for in a therapist? 
a. Years of Education (including 

theoretical orientation) Per-
haps theoretical orientation is not 
important to you. But, consider 
this: if the mhp cannot explain how 
he or she works with a patient, his 
or her treatment plan, techniques 

and strategies, etc., you may won-
der how he or she can help your 
client achieve a successful outcome 
or healthier resolution. One of the 
reasons to seek therapy could be to 
enable the client to understand the 
various factors that led to the mar-
ital dissolution (i.e., poor verbal 
and non-verbal communications; 
unrealistic expectations, repeating 
maladaptive patterns from child-
hood, self-defeating behaviors, 
etc.) so they are better prepared 
to handle their present and future. 

b. Years of clinical training and 
experience (i.e., including Pro-
fessor at local university or col-
lege, private or group practice, 
or on hospital staff) Sometimes 
it is beneficial to find out about 
the mhp’s background and years of 
experience as it can enable you to 
make the best informed decision. 

c. Competency (Have you thor-
oughly reviewed the mph’s cv?) 
Do you know the mhp’s areas of 
specialization? These are all im-
portant to check out as you are 
likely to have a case that requires 
a mhp with a specific or particular 
area of specialization (i.e., child 
and/or adolescent therapist; ex-
pertise in developmental delays, 
divorce coach in collaborative fam-
ily law cases, dual diagnosis, neu-
ropsychology, competency evalua-
tions, parenting coordinator, etc.) 

 Keep in mind, that the stressors 
associated with a divorce often 
can exacerbate an underlying or 
undiagnosed emotional disorder in 
your client. Or, depending on how 
contentious the dissolution, the 
possibility of new disorders can be 
great, due to the client’s inability 
to adequately manage fearful, pes-
simistic, or angry and resentful 
thoughts and feelings. 

d. Recommendation from col-
leagues. In what capacity has 
your colleague worked with the 
mhp? (i.e., child therapist, indi-
vidual or family therapist, parent 
coordinator, divorce coach in Col-
laborative Family Law case, etc.) 

e. Publications, presentations, 
and website. This would also give 
you insight into the mhp profes-
sional interests and capabilities.

... but….what what does your gut 
tell you?… so

8. What is your impression 
of the mhp? 
 Personality factors matter too. 
Here the mhp’s demeanor, tempera-
ment, interpersonal and communica-
tive style should be considered as you 
want someone you are comfortable 
working with.
 No matter how many mhp’s work 
in the family law sector, each of us 
bring our own confluence of variable 
such as (but by no means comprehen-
sive) family history, genetics, birth or-
der, childhood and environmental fac-
tors, intelligence, ethnicity, religion, 
SES,	plus	significant	life	events	are	
consciously or unconsciously woven 
into the very fabric of our being and 
within our profession. Furthermore, 
the sum total of these factors impacts 
and	influences	our	personality.	Even	
our offices reveal something unique 
about each one of us. Yet it is inside 
the therapeutic space where the sci-
ence and art of psychotherapy comes 
together. I mention that because I 
want you to be aware that each of us 
has our own unique way of blending 
our theoretical orientations, clinical 
skills, with own subjective experi-
ences, such as using our intuition 
and empathy. Hence, certain mhp’s 
are better suited handling particular 

A. CORN
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patients than others* (In case you 
didn’t know, mental health practitio-
ners prefer to use the word, “patient” 
rather than client.)
 Certainly, in the legal profession, 
characteristics such as being artic-
ulate, assertive, and confident are 
important qualities to possess Have 
you ever considered which mhp would 
be the right fit knowing your client’s 
emotional and mental needs? It is 
something you need to consider, as 
therapy works best when there is a 
positive working relationship. In fact, 
gender should not matter as much as 
the mhp’s clinical skill sets. 

7. Does the mhp have 
Courtroom experience – 
Yes or No?
 Do you know if the mental health 
practitioner has ever had Courtroom 
experience? Would the mhp be vol-
untarily willing to appear in Court? 
And, if so, have you determined the 
mhp’s	role?	Fact	Witness?	Expert	Tes-
timony? Court appointed therapist 
or evaluator? These are important 
questions to ascertain, since not all 
licensed professionals are willing to 
work in this capacity.

6. Office Location, or… as 
in the real estate business, 
it’s all about the location.
 Where is the mhp’s office located? 
For some clients, this can be the de-

ciding factor due to all the demands 
and pressures in his or her life. How-
ever, do not let geography sway you 
from at least making a referral to 
the professional whose opinion and 
interpersonal style you respect and 
value the most.

5. How are your 
therapeutic skills? How 
well do you think you are 
playing amateur shrink?
 The real purpose of this question 
is to ask, when do you broach the 
topic about referring your client to a 
mhp? What do you use as the basis 
for your asking? Is it based on see-
ing a spectrum of varying emotions 
over the course of several meetings in 
your office? Or, is it typically posed in 
your initial interview? Do you even in-
quire to find out if your client has ever 
previously met with a mhp? Many 
individuals have never spoken to a 
trained professional, despite years of 
living with marital and emotional tur-
moil and/or personal dissatisfaction. 
Oftentimes, clients find various ways 
to deny, dismiss, and/or anesthetize 
themselves (i.e.,overeating, excessive 
alcohol, prescription or illicit drug 
usage, gambling, extramarital affairs, 
etc.) to their own mental and emo-
tional pain. 
 Do you think your client is receptive 
and willing to learn how to commu-
nicate	more	effectively?	Even	if	your	
client appears mostly reasonable in 
your office, what happens when stress-
ful, unpleasant, and upsetting feelings 
are triggered due outside your office 
due to divorce related issues? If you 
really want to promote what is in the 
best interest of your client (and this 
would also indirectly include his or 
her children), wouldn’t it benefit your 
client to learn how to express him 
or herself appropriately and without 
the sarcasm, belittling tone, hostil-
ity, guilt-inducing statements, mixed 
message or vindictiveness? Chances 
are, the majority of your clients are 
hoping in the future to eventually 
meet someone new. So, the idea of 
establishing healthier and respectful 
communication skills would only be 
an asset. Chances are, you’ve had a 
client who needed help controlling 
his or her tongue as it was shown to 

Working Alliances
from preceding page
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be detrimental to the child/ren’s emo-
tional and mental well-being. Learn-
ing diplomacy even under adverse 
conditions is a skill that takes time to 
acquire. Sadly, the client who needs 
to learn this skill the most, usually is 
one most determined not to seek help. 
 Which brings up an interesting 
point… 

How do you handle negative and/
or difficult client behaviors? 
 How do you handle a client who is 
resistant, fearful, or unwilling to see 
a therapist. What is your game plan? 
Do you just shrug your shoulders and 
say, “Ok”? If you take this passive and 
nonchalant approach, then you are 
doing your client and yourself a dis-
service.
 Try starting by inquiring why? Yes, 
you may hear a number of hypotheses 
that make sense: the client is worried 
about something; whether it is the 
unknown, the expense of attending 
therapy, and/or possibly not wanting 
to experience shame, guilt, or a gen-
eral malaise accompanying bad feel-
ings. But, it’s really not just about the 
reality; it has much more to do with 
what is going on inside their head and 
heart. And while every client’s issue 
is unique, all clients are undergoing a 
significant change in their lives. Sure, 
change is hard. Some individuals may 
thrive on change, but most find it chal-
lenging. In hindsight, a client 
may acknowledge the change 
was painful but necessary and 
even led to further growth and 
maturity. Many clients are ad-
ept at denying their reality 
and so they function by busy-
ing themselves at work or tak-
ing on added responsibilities so 
there isn’t time to reflect on their 
lives. These behaviors do not 
negate the problem. Be aware, 
your client’s response may be a 
potential red flag for you. Your 
client could start to resist your 
requests, as any change may be 
hard to embrace.

4. Let’s discuss 
Boundaries. 
 As a family law attorney, I 
am sure you are a very good 
listener. But, gathering facts 
and information does not mean 

you should also try and function as 
your client’s therapist. Yet, how of-
ten does your client try to place you 
in that role? Many clients unknow-
ingly blur the boundaries between 
the two and expect you to be able to 
soothe their emotional distress as 
well as work out the best financial 
and time sharing arrangement for 
them. Setting appropriate boundar-
ies is essential. Otherwise, you may 
find yourself becoming increasingly 
burdened by your client’s personal 
requests. Therapy offers your client 
the opportunity to have a safe place 
to express all kinds of feelings, as the 
mhp’s role is to listen empathically 
and non-judgmentally, reduce auto-
matic assumptions, and help resolve 
long standing internal as well as 
interpersonal conflicts.

3. Where’s the money… or 
Who’s paying the bill? 
 Do you know the mhp fee for ser-
vice? There can be a significant dis-
crepancy between an mhp who is in 
network (i.e., hmo’s some ppo’s), out of 
network (i.e., some ppo’s and eop’s), or 
who has left all managed care insur-
ance panels to establish his or her 
own fees. Given today’s economic cli-
mate this will be problematic for some 
clients. While it is true, a client could 
potentially save money seeing a mhp 

who is on their insurance plan and 
where a small co-payment is required 
for each visit. Yet, if that mhp has 
less experience or training in divorce 
related matters may not be a savings 
for them in the end. It may be best 
to recommend your client schedul-
ing a consultation with at least two 
therapists, so he or she can determine 
which practitioner is the best fit for 
your client’s particular needs.

2. Sex! - Ah, yes, … got 
your attention! 
 However, I am going expanding 
that term to its broadest sense in or-
der to discuss the general idea of per-
sonal well-being. And, that of course, 
encompasses feeling good… Most 
likely, if you do a good job in helping 
your client, you could be rewarded at 
some point in time by having your 
client refer a new client to you. We all 
know word of mouth is the best form 
of advertising!
 You could tell your client that stud-
ies show that therapy can improve 
one’s quality of life if the individual 
is able to be accepting of oneself with 
greater tolerance and forgiveness. 
The willingness to be opened minded 
is actually a strength, not a weak-
ness. Most adults going through a 

continued, next page
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divorce at some point find themselves 
struggling with a range of emotions 
going back and forth from sadness to 
anger, to anxiety and powerlessness 
or helplessness. Others may refuse to 
allow themselves to succumb to nega-
tive emotions, yet cling to behaviors 
they know out of fear and uncertainty. 
Until your client can appreciate the 
benefits of talking out problems first-
hand, it is hard to put into words the 
transformative experience of talk 
therapy.
 Most importantly, your client could 
experience a new way of understand-
ing him or herself in a way that may 
not have been possible before. This 
occurs through the discourse of 
working out one’s inner or emotional 
wounds. Severing a marriage does 
not end the inner or outer turmoil in 
an individual’s life; no matter their 
daily profession. In fact, undergoing 
a divorce can create more stress as 
there are so many added variables to 

contend with. But, over time, it can be 
a cleansing process, as it is possible 
to also eliminate and change what 
wasn’t working, and what led to the 
client’s unhappiness, discomfort, and 
personal or relational dissatisfaction.

1. Greater peace of mind 
for you (doesn’t that sound 
good? – and it creates a 
good ending!)
 In conclusion, having solid working 
relations with mhp’s can enable your 
clients to feel more secure and trust-
ing in their decision to have hired 
you, potentially there could be less 
risk of losing your client, and possibly 
a greater ability to resolve cases with 
less animosity and acrimony. It also 
helps you as you gain a network of 
mhp’s to consult with, work in part-
nership together, and learn new skills 
to use in future cases.

Andrea Corn, Psy.D., has been in 
private practice for over sixteen years 
and is currently located in Lighthouse 
Point, FL, where she provides therapy 

for children, adolescents, and families. 
She received her Psy.D., from Nova 
Southeastern University, after com-
pleting an internship at Miami Chil-
dren’s Hospital. Dr. Corn obtained a 
post-doctoral degree in Psychoana-
lytic Psychotherapy from the Southeast 
Florida Institute for Psychoanalytic 
Psychology (SEFIPP). Dr. Corn has 
been an adjunct faculty member at 
Nova Southeastern University and 
St. Thomas University. Dr. Corn is a 
member of the American Psychological 
Association (APA), Florida Psycho-
logical Association, (FPA), Florida 
Psychoanalytic Society, Association 
for Applied Sports Psychology (AASP), 
affiliate member of the American Psy-
choanalytic Association (ApsaA), and 
is also listed in the National Register 
of Health Service providers in Psychol-
ogy. Dr. Corn has served on the Florida 
Advisory Board for Safe Haven for 
Newborns since its inception. Over the 
years, Dr. Corn has written articles for 
South Florida Parenting, The Miami 
Herald, The National Alliance of Youth 
Sports (NAYS) as she also provides 
sports psychology consulting.
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Improve Relationships and
Improve Your Bottom Line 
(Along with Your Quality of Life) 

By C. Debra Welch, Esq., Palm Beach Gardens, Florida

Some lawyers seem born with the gift 
of people skills; they are diplomatic and 
effective communicators. These abili-
ties lend themselves to establishing 
confidence and trust with others in a 
relatively short time, creating a solid 
foundation for lasting personal and pro-
fessional relationships. For those who 
are not naturally gregarious or affable, 
good communication practices can be dif-
ficult to master, particularly in the legal 

field. One of the primary reasons is that the traditional law 
school curriculum understandably focuses on analyzing 
legal issues and arguing persuasively rather than on form-
ing and maintaining positive relationships with clients, 
co-workers, and opposing attorneys. Such relational abili-
ties are commonly known as “soft skills,” and in a culture 
that promotes zealous advocacy and winning, they tend 
to be undervalued in the legal community. As this article 
demonstrates, however, these underutilized skills are es-
sential to building a successful legal practice—along with 
a better quality of life.

It’s Not Them – It’s You! 
 The indoctrination of lawyers is replete with self-affir-
mation and emphasis on the lawyer’s role in society as an 
expert and protector of justice. The first line of the Florida 
Bar’s Creed of Professionalism invokes the lawyer’s duty 
to “uphold the dignity and esteem” of the judicial system 
and the legal profession. While it is true that the practice 
of law carries high professional and ethical standards, this 
frequently fosters a sense of infallibility among lawyers. 
Just as there is the risk for medical doctors to harbor a God 
complex, many lawyers find it difficult to recognize and/or 
acknowledge their own shortcomings, particularly when 
it comes to communication. Therefore, when issues arise 
in the dynamics of their interpersonal communication, 
lawyers typically point to unreasonable opposing counsel, 
difficult clients, or incompetent staff as the source of the 
problem. It is rare, even among the closest of colleagues, 
to hear lawyers reflect on what they themselves could do 
differently or what they may have done to contribute to a 
miscommunication. As such, the importance of developing 
soft skills can be a hard sell for many lawyers. 
 An important part of resolving communication issues is 
exploring and acknowledging the lawyer’s own complicity in 
the process. Rather than perceiving this as a sign of weak-
ness or of self-doubt, self-exploration should be seen as a 
preliminary step on the path to personal and professional 
growth and development. Indeed, if the truth be told, honest continued, next page
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self-reflection takes a measure of courage and is not for the 
faint of heart. Simply put, it is hard work. But, the pay-off 
can be huge. Indeed, a lawyer’s willingness to admit his or 
her contribution to relational problems is a tremendous 
source of empowerment because it gives the lawyer the op-
portunity to change his or her behavior which can, in turn, 
facilitate a positive shift in the overall dynamic of an inter-
personal exchange or relationship. Although it takes two to 
tango and not everyone is receptive to the idea of resolving 
a conflict, the ability to understand and improve one’s own 
communication habits is an invaluable tool for improving 
relationships, the pleasure one may derive from day to day 
practice — and, ultimately, the bottom line. 

Beyond the Books—Redefining the Legal 
Skill Set 
 Interpersonal communication is rarely taught in law 
school. This is so because the gold standard for lawyers 
is, of course, the ability to think critically and argue 
persuasively. Any communication education in the law 
is usually limited to legal writing and trial advocacy. 
While critical thinking and persuasive argument are 
fundamental lawyering skills, they are not the only skills 
central to an effective practice. Indeed, the majority of 
actual legal practice involves meeting with prospective 
clients, returning telephone calls to current clients and 
opposing counsel, interacting with staff, and negotiating 
a myriad of things – big and small. 
 Other professions have identified the same issues and 
need for improved communication training. Many medi-
cal schools, for example, have created extensive commu-
nication training to help future doctors relate better to 
their patients. In addition to increasing patient retention 
and satisfaction, enhanced communication improves the 
accuracy of diagnoses and treatment by making patients 
more comfortable in sharing their medical issues and 
histories with doctors and staff. 
 Additionally, the academic field of communication 
studies has itself evolved, challenging traditional notions 
of interpersonal communication. While the antiquated 
sender-receiver or  transmission‖ model of communica-
tion continues to dominate common parlance, commu-
nication discourse has shifted over the past thirty years 
to a more dynamic and fluid form. This approach places 
relationships and ways of communicating in context, 
recognizing that each relationship involves different 
parties and situations, and that both parties co-construct 
their relationship in the communication process. Thus, 
like doctors and other service professionals, lawyers can 
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improve their services dramatically by enhancing their 
communication competence to supplement and compli-
ment the skills they learned in law school. 

Ways to Improve Communication 
 Many lawyers believe that they are great communica-
tors simply by virtue of practicing law. Being an effective 
communicator, however, is seldom a natural talent, and for 
lawyers, the instinct to persuade and argue—rather than 
to listen and collaborate—is particularly difficult to over-
come, having been ingrained throughout law school and in 
legal practice. Proficient communication is a learned skill 
and a gradual process that cannot be achieved overnight. 
Just as trial advocacy requires practice and objective 
feedback, which is something few lawyers would dispute, 
interpersonal communication skills are difficult to assess, 
build, and enhance alone. This skill set also involves prac-
tice, training, and feedback from others. 
 A few ways in which lawyers can improve their com-
munication prowess include: 
•	 Building	rapport	and	connection	through	eye	contact	

and careful attention to body language; 
•	 Listening	to	what	clients	and	opposing	counsel	are	

really saying and understanding their ultimate goals 
instead of automatically forming a legal conclusion; 

•	 Conveying	respect	in	the	course	of	conversation;	and	
•	 Engaging	in	cooperative	dialogue	rather	than	persua-

sive discourse. 

 Even	those	who	have	already	had	some	experience	in	
these basic areas are well served by seeking out advanced 
communication education to reinforce and elevate their 
skills through ongoing practice. Lawyers should look 
for training from qualified, competent instructors with 
education and experience in counseling and interpersonal 
communication. Instructors with a legal background are 
also desirable because of their ability to identify and work 
on issues that arise specifically in the legal context, such 
as communicating with clients and opposing counsel. Fol-
lowing these guidelines will help lawyers maximize the 
benefit of continuing education in the nuanced and con-
stantly evolving field of communication as well as avoid 
perpetuating common misconceptions and assumptions 
about communicating effectively. 

Conclusion 
 For lawyers, persuasive argument serves a distinct pur-
pose and is useful in numerous aspects of practice, particu-
larly litigation. However, for matters outside the courtroom, 
such as client meetings and settlement negotiations, non-
confrontational communication instills trust and confidence 
in a lawyer’s competence, along with the ability to manage 
legal issues efficiently and effectively. Ultimately, competent 
interpersonal communication is an invaluable skill in form-
ing positive, long-lasting professional relationships that will 
generate repeat business and referrals for years to come.

C. Debra Welch is a marital and family lawyer in Palm 
Beach Gardens, Fla., with 18 years of experience in cases in-
volving marital dissolution, equitable distribution, prenuptial 
agreements, alimony, child support, custody, probate, and 
guardianship issues. She is also a Supreme Court certified 
family mediator. Before embarking on her legal career, Ms. 

Welch was an educator 
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junct faculty member at 
Palm Beach State College 
(f/k/a Palm Beach Com-
munity College) where 
she teaches Family Law 
in the college’s paralegal 
program. In addition to 
her J.D., Ms. Welch holds 
a Master of Education in 
counseling and a Bach-
elor of Arts in psychol-
ogy. She is co-founder 
(together with Melinda 
Gamot, Esq.) of Empow-
ered Lawyering (TM), a 
continuing legal educa-
tion entity which focuses 
on empowering attorneys 
through skills based edu-
cation in order to improve 
the quality of a lawyer’s 
relationships, practice 
and bottom-line.
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The Lawyer Whisperer:
A Survival Guide for Dealing with

Difficult Opposing Counsel
By Ken Gordon Esq., Fort Lauderdale

Sometime early 
this year, I received 
a call from a long-
time friend, and oc-
casional opposing 
counsel, who asked 
if I had a copy of a 
somewhat unusual 
Motion he heard I 
had drafted a few 
years ago. He was 

looking for a “Motion to Compel Com-
munication” which I had filed in a 
case when faced with the complete 
inability to get the opposing lawyer 
to respond to me, or otherwise par-
ticipate in the case.
 This reminder of that particularly 
frustrating case conjured up a se-
ries of Dickens-like thoughts and 
reflections of difficult lawyers from 
the past, present, and undoubtedly 
the future. It is these thoughts and 
reflections that provide the genesis 
of this article, and the unfortunately 
always-relevant question, how do you 
deal with difficult opposing counsel. 
 One of the most important attri-
butes one can have as a lawyer is a re-
alistic self-perception. To paraphrase 
a portion of the popular book, One L 
by Scott Turow, “there is always one 
self-important know-it-all in every 
first year law class. They generally 
sit in the front row and raise their 
hand to answer every question. If you 
cannot identify this person in your 
class, it is likely because it is you.” I 
bring up this reference to make the 
obvious point that there will likely be 
some of the so called difficult lawyers 
reading this article. Do you know who 
you are? I will also posit that almost 
every lawyer has had occasion to act 
in a manner which does not speak to 
the more noble and civilized aspira-
tions of our profession and society.
 The most practical measure of 
what type of behavior crosses the line 
from advocacy into being difficult is 

simply common sense. However, there 
is certainly guidance on the subject in 
the Florida Bar Family Law Section 
Bounds of Advocacy (BOA), which 
sets forth a series of goals to guide 
family lawyers through both pro-
fessional and ethical dilemmas. In 
addition, The Florida Bar Rules of 
Professional Conduct (FRPC) sets 
forth a practical guideline which as-
sists lawyers in avoiding the pitfalls 
of grievance and discipline.
 A general methodology for dealing 
with difficult or unethical opposing 
counsel was eloquently laid out in 
the 1983 movie starring Matthew 
Broderick, WarGames. In this eight-
ies thriller we are taught that, “the 
only way to win, is not to play.” I be-
lieve there is a universal truth to be 
gleaned from this advice.
 The reality is that most of the 
time it is the escalation in emotion, 
ego, temper and ultimately litigation 
which is so damaging to the parties, 
the court system, and sometimes the 
lawyers, not the specific wrong-doings 
of the difficult lawyer. For the most 
part, even with judicial intervention, 
you cannot control the actions and 
behavior of opposing counsel in a 
case. However we do have absolute 
control over our own behavior, and 
it is this control that can be used to 
manage and deflect the escalation of 
litigation regardless of what the other 
side may do, or not do. 
 The Florida Supreme Court in, 
Florida Bar v. Buckle, 771 So. 2d 
1131 (Fla. 2000): eloquently framed 
the issue. Apparently, Mr. Buckle had 
sent certain religious propaganda to 
the opposing party that was meant to 
embarrass, intimidate or otherwise 
burden the opposing party. The Court 
made a distinction between zealous 
advocacy and ethical conduct and 
stated the following: 

The heart of this matter revolves 

around the lines of propriety 
involved in the conflict between 
zealous advocacy and ethical 
conduct. We must never permit a 
cloak of purported zealous advocacy 
to conceal unethical behavior. At 
the same time, we must also guard 
against hollow claims of ethical 
impropriety precluding proper 
advocacy for a client. The Court has 
recognized that “ethical problems 
may arise from conflicts between 
a lawyer’s responsibility to a client 
and the lawyer’s special obligations 
to society and the legal system.” 
Such issues must be resolved 
through the exercise of sensitive 
professional and moral judgment 
guided by the basic principles 
underlying the rules. 

Certainly, the principles underlying 
the rules include basic fairness, 
respect for others, human dignity, 
and upholding the quality of justice. 
Zealous advocacy cannot be 
translated to win at all costs, 
and although the line may be 
difficult to establish, standards 
of good taste and professionalism 
must be maintained while we 
support and defend the role of 
counsel in proper advocacy. In 
corresponding with persons 
involved in legal proceedings, 
lawyers must be vigilant not 
to abuse the privilege afforded 
them as officers of the court. A 
lawyer’s obligation of zealous 
representation should not and 
cannot be transformed into a 
vehicle intent upon harassment 
and intimidation. 

Id. at 1133-1134. 
 Another notable example of a 
“difficult lawyer” is described in the 
Florida Bar v. Martocci, 791 So. 2d 
1074 (Fla. 2001). During litigation 

continued, next page
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Mr. Martocci made unethical, dis-
paraging, and profane remarks to 
belittle and humiliate the opposing 
party and her attorney. Mr. Martocci 
made insulting facial gestures, called 
opposing counsel a “bush leaguer”, 
stated that depositions taken by op-
posing counsel were conducted under 
“girl’s rules”, disparaged opposing 
counsel’s knowledge and ability to 
practice law and threatened physi-
cal violence against the opposing 
party’s third party witness. Martocci 
also made verbal assaults, including 
sexist, racial, and ethnic insults de-
signed to belittle opposing party and 
counsel. As a result of his conduct, 
Mr. Martocci was placed on two (2) 
years of probation and given a public 
reprimand. Citing Buckle, supra, the 
Court stated that a lawyer’s obliga-
tion of zealous representation should 
not and cannot be transformed into a 
vehicle intent upon harassment and 
intimidation. 
 These examples illustrate the ex-
treme in difficult lawyers. The daily 
difficulties that most practitioners 
face with opposing counsel are far 
more innocuous. For example, has 
your opposing counsel ever: 
1. Acted in an overly aggressive and 

demeaning manner towards you, 
your client and/or third party wit-
nesses in a case; 

2. Failed to respond to letters, tele-
phone calls, e-mails, faxes; 

3. Set depositions and/or hearings 
without coordinating with your 
office; 

4. Responded to various forms of 
discovery by delivering documents 
in an unorganized mess; 

5. Requested extensions of time for 
the sole purpose of delay, or to 
influence what a client has or has 
not been exposed to prior to a de-
position;

6. Treated your staff badly; 
7. Not agreed to legitimate exten-

sions of time or continuances; 
8. Fostered unrealistic expectations 

in their clients; 
9. Attended mediation without be-

ing prepared to settle the issue or 
case; or 

10. Purposely misled the court, both 
as to the substantive law and ma-
terial facts, or just simply infused 
an endless stream of red herrings 
into a proceeding to otherwise 
disguise and distract from the 
material facts and issues. 

 There is little question that aggres-
sion, hostility and lack of cooperation 
are the crutches of the unenlightened 
and the unprepared. However, for 
those of us that endeavor to practice 
in a professional and ethical manner, 
simply feeling superior is not helpful 
in changing the dynamic of what we 
are willing to accept in the practice of 
law. The solution to dealing with dif-
ficult lawyers is to first and foremost 
make sure that we are not being dif-
ficult ourselves. Once you have con-
ducted the internal inventory neces-
sary to make this assertion, than the 
next step when faced with a difficult 
lawyer on the other side of the case is 
communication, documentation and a 
certain degree of empathy. 
 When you find that you are hav-
ing a difficult time with a particular 
opposing counsel,1 it is important 
to communicate this to the person 
without being accusatory or confron-
tational. This is best accomplished by 
simply identifying that you perceive 
that the two of you seem to have an 
opportunity to improve your com-
munication. Sometimes this can be 
accomplished by directly addressing 
the issue with opposing counsel on a 
telephone call or in person. Another 
possibility is to invite the lawyer to 
meet for coffee or lunch and discuss 
the case. Regardless of the success of 
these attempts at communication it 
is important that we try. If the first 
time doesn’t work, try again. 
 Sometimes even the most disagree-
able lawyer still shares all correspon-
dence in a case with their client. This 
is but one of the reasons that it is 
important to document your particu-

lar issues and concerns in correspon-
dence. Once again, do not escalate…
communicate. Another reason to doc-
ument these issues is so that the next 
time you have a case with the same 
difficult lawyer, and there will usually 
be a next time, you can pull out your 
previous correspondence to assist in 
your preparation and strategy as it 
relates to your tireless efforts to ethi-
cally and efficiently represent your 
client. 
 Finally, in the event that commu-
nication is not completely successful, 
I suggest that empathy be employed. 
Empathy	 is	 roughly	defined	as	un-
derstanding, being aware of, being 
sensitive to, and vicariously expe-
riencing the feelings, thoughts, and 
experience of another without having 
the feelings, thoughts, and experience 
fully communicated in an objectively 
explicit manner. Sometimes this abil-
ity to perceive a broader scope of your 
opponent’s perception of the world is 
valuable in establishing the commu-
nication vital to creating a reasonable 
working relationship; and having a 
reasonable working relationship is 
vital to attaining the expedient and 
equitable resolution to our cases. 
 In closing, if we can maintain our 
sense of reasonableness and ethics, if 
we can subordinate our egos, if we can 
take responsibility for our obligation 
to use reason and ethics to deal with 
even the most difficult lawyer, than 
there is little question that we will 
improve the nature and atmosphere 
of our profession.

Kenneth A. Gordon is a Florida Bar 
Board Certified Marital & Family 
Lawyer who practices in Fort Lau-
derdale, Florida. He is AV rated by 
Martindale Hubbell, is a frequent lec-
turer and contributor of written pieces 
for the ABA Family Advocate and for 
the Florida Bar’s Family Law Section 
publications.  He has been ranked one 
of South Florida’s Top Lawyers by 
South Florida Legal Guide each year 
since 2004.

Endnote:
1 If you are having difficulty with all, most, 
or many opposing counsel, it’s a safe bet that 
you’re the problem.
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The Florida Bar Foundation:
A Cause We Can Share

By John A. Noland, President, The Florida Bar Foundation

I hope lawyers in Florida will join me in supporting a common cause: The Florida Bar Foundation.

The Foundation, a 501(c)(3) public charity, is a means through which lawyers can support a commonly held 
belief that everyone should have access to legal representation – regardless of his or her ability to pay.

The Florida Bar Foundation’s mission to provide greater access to justice is accomplished through funding of 
programs that expand and improve representation and advocacy for the poor in civil legal matters; improve the 
fair and effective administration of justice; and make public service an integral component of the law school 
experience. 

In 1981, financial support for the Foundation increased significantly when the Florida Supreme Court adopted 
the nation’s first Interest on Trust Accounts (IOTA) program. Over the past 29 years, the Florida IOTA program 
has distributed more than $350 million to help hundreds of thousands of Florida’s poor receive critically needed 
free civil legal assistance and to improve Florida’s justice system. More than 30 percent of the total funding 
for legal aid organizations in Florida comes from The Florida Bar Foundation. 

Domestic violence, predatory lending and foreclosure, and access to public benefits are among the types of cases 
flooding legal aid offices throughout the state. For the sake of those throughout Florida with nowhere else to 
turn for legal help but to Legal Aid, your support of The Florida Bar Foundation is vital.

Gifts to the Foundation provide added value to your local legal aid organization because of Foundation ini-
tiatives such as salary supplementation and loan repayment programs to help retain legal aid attorneys, a 
Summer Fellows program that places law students at legal aid organizations for 11 weeks each summer, new 
technological efficiencies such as a statewide case management system, and training opportunities for legal 
aid staff attorneys. 

The Foundation is unique as a funder in providing leadership, along with its financial support, by working with 
its grantees to improve Florida’s legal services delivery system and identifying and addressing the legal needs of 
particularly vulnerable client groups. You can learn more about the Foundation at www.floridabarfoundation.org. 

I hope you will come to consider The Florida Bar Foundation one of your charities. It’s truly an organization 
in which all of us, as Florida attorneys, can take tremendous pride. 

P.O. Box 1553 • Orlando, Fl 32802-1553 • 407-843-0045 • 800-541-2195 • Fax: 407-839-0287 • www.flabarfndn.org
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In the State of 
Florida, almost 
every Family Law 
Case is referred to 
mediation at some 
point throughout 
the matter. Media-
tion is required to 
occur prior to hav-
ing a hearing for al-
most all issues. Ad-

ditionally, many lawyers will include 
a provision in their final agreements 
that prior to going to court in the 
future, that the parties will attend 
mediation. Although mediation has 
become almost a daily part of the 
practice of law, few lawyers really 
prepare themselves or their clients 
for mediation.
 It is very important that you know 
your clients’ case prior to attending 
mediation. It often happens, that dur-
ing the initial presentation to the me-
diator, that counsel has not familiar-
ized themselves with the simple facts 
of their client’s case such as, knowing 
the years of the parties’ marriage, 
ages of the children, parties’ occupa-
tions, marital estate, etc. Imagine how 
a client feels during mediation when 
their own attorney does not know the 
most simplistic facts of their case. It 
is not a confidence builder. 
 Many parties come to mediation 
and do not know that the other party 
is attending, because their lawyer 
has not told them. Some parties come 
to mediation and have not planned 
for childcare or failed to advise their 
work place that they are not coming in 
because no one has advised them that 
the mediation may last the entire day 
and sometimes into the night. Some 
clients do not understand that their 
cases are being negotiated that day 
and they should prepare themselves 
for the financial and emotional poten-
tial outcomes of the day.
 When attorneys only educate 
themselves on their clients’ cases pri-

E. SILVERS

You, the Family Lawyer,
Should Prepare for Mediation

By Ellen Dee Silvers, Esq., Lawyer and Mediator, Aventura

or to trial and not before mediation, 
this short changes both the attorney 
and the client. Thorough preparation 
is not only more efficient, but it also 
provides the parties with confidence 
in their lawyer and helps to ensure 
that the lawyer knows what they need 
to do for trial in the event a settle-
ment is not reached.

I: Preparing Yourself for 
Mediation
Prepare yourselves. Prior to meeting 
with your client, prepare your own 
outline of the case. Your outline can 
be	done	in	a	P.E.A.C.E.	order.	

Parenting: What are the names 
and ages of the children? Where are 
the children currently residing and 
with whom? What is the current time 
sharing schedule, if one exists? Do the 
children have special needs, private 
school, tutors, extracurricular activi-
ties, or extraordinary expenses?

Equitable distribution: What are 
the parties assets, values, loans and 
liabilities? Make yourself a list. Is 
there a claim for an unequal distribu-
tion, what is the basis, and are their 
documents to support or refute it? 
Knowledge of the dates of marriage, 
separation and filing are important.

Alimony: What is the length of the 
marriage? What are the occupations, 
skills and income of each party? What 
is the health of each party?

Child Support: Income of the par-
ties and time sharing are important 
issues in this category. Prepare child 
support guidelines before going to 
mediation. Prepare guidelines un-
der different scenarios, not only your 
position. Remember mediation is ne-
gotiation.

Everything else, including attor-
neys fees and costs, insurances, life 

and health, personal property, heir-
looms, inheritance and any other 
items that do not fit in the above 
categories. There are different issues 
particular to each family, and you 
should know them for mediation.

 If you believe that there is cer-
tain language that should be in an 
agreement, bring that language on a 
flash drive or written agreement to 
mediation. Do not depend on others 
to have the language you want in an 
agreement.

II: Preparing Your Clients 
for Mediation
 Meet with your client prior to the 
day of mediation. Go through your 
P.E.A.C.E.	 outline.	The	 client	 will	
have confidence that you know their 
case and your client will be able to 
fill in any gaps that are important 
to	them,	prior	to	mediation.	Educate	
your client on who will be attending 
mediation, such as lawyers, spouses, 
accountants, etc. Ask them who they 
think might be attending as well.
 Inform your client that mediation 
is for the purpose of settling issues, 
sometimes temporary issues, some-
times some issues, sometimes all of 
the issues. Advise your client that 
their case may end at mediation and 
they will have closure that day. It is 
important to prepare them for this 
scenario and is especially important 
for those clients who may not want a 
divorce or who may not want litiga-
tion to end. As well, be sure to remind 
your client that their case may not 
reach a settlement at mediation, it 
may reach one after mediation and 
that mediation was perhaps the cata-
lyst to settlement or it may not settle 
at all. However, it is always worth the 
effort to mediate in good faith.
 Make a list of issues with your cli-
ent, compare it to your own list and 
review them both to ensure that each 
issue is covered. Discuss each issue 
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with your client to determine which are the important 
issues and which issues are the not so important. Let 
your client know they are able to meet with the mediator 
without the opposing party present during the mediation 
session. Have a plan of negotiation that you and your 
client have discussed prior to mediation. This will make 
the mediation more fluid.
 Advise your client but try not to incite your client. 
Know and explain to your client the strengths and 
weaknesses	of	their	case	prior	to	mediation.	Explain	the	
confidentiality of the mediation process.
 In family cases it is often best to keep your opening 
non adversarial and non emotional and save the more 
emotional or difficult issues and aspects of the case for 
caucus. Let your client know that during the mediation 
process, all of the parties may meet together and some-
times you never meet with the opposing party during 
the process. Again, remind your client that mediation 
is a time-consuming process. Make sure arrangements 
are made so that the client does not have to leave in the 
middle of mediation and is able to focus on the process. 
Clients are more comfortable when they understand how 
the	mediation	process	works.	Explain	that	it	is	a	slow	
process and everyone must be patient. 
 When you, the family lawyers, are fully prepared for 
mediation and your client is educated on the process, 
the client will feel not only confidence in you but also in 
themselves.
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Somewhere along 
the line, you will 
debate whether 
you should make 
the effort to become 
board certified. If 
you ask those who 
have made the ef-
fort and succeeded, 
I suggest that the 
resounding answer 
would be “Yes.” In 

addition to the sense of satisfaction 
and the pride you will feel in accom-
plishing this goal as well as being on 
top of your game, you will find that it 
will result in something we all aspire 
to - referrals. Speaking from some 
experience both as a test taker and 
a member of the Certification Com-
mittee for six years, I would like to 
provide you with some guidance to 
make the process less daunting.
 First consider the criteria you need 
to meet in order to qualify to apply. You 
need to have a minimum of five years le-
gal experience with at least 50% of your 
practice devoted to family law. You need 
to have 25 family law contested cases in 
the five year period immediately pro-
ceeding the application where you have 
had substantial involvement including 
7 contested hearings that lasted three 
or more hours and which included the 
examination and cross examination of 
witnesses. Just recently the criteria was 
modified to permit you to attend a trial 
advocacy course as a substitute for one 
of the seven trials. The Family Law Sec-
tion offers an excellent trial advocacy 
course every other year and the next 
one is the summer of 2011. You need to 
have	75	CLEs	in	the	five	years	preced-
ing the application. Lastly you need to 
name six attorneys and three judges as 
references. 
 If you meet the above criteria you 
qualify and now you have to complete 
the application. The application is avail-
able on line and you may find it at www.

Become Board Certified –
You’ll be Glad You Did!

By Kathyrn Beamer, Esq., West Palm Beach, FL

K. BEAMER

familylawfla.org/certification. With re-
spect to each of the 25 cases you will 
have to indicate the judge, your oppos-
ing counsel, the dates of your involve-
ment, the issues and the nature of your 
substantial involvement. “Substantial 
involvement” is defined in the Rules 
Regulating the Florida Bar but think - 
depositions, hearings and trials and you 
will meet the requirement. If you have 
not kept a record of your cases for the 
specific purpose of this application and 
I know no one who does, you can recon-
struct it internally on your computer or 
look at the circuit court docket where 
you practice under your Bar number. 
That will refresh your recollection on 
the case, the dates, your opposing coun-
sel and the judge! 
 Start keeping a list of your contested 
cases with the above criteria in mind 
and it will go a long way in permitting 
you to complete the application rela-
tively painlessly.
 Applications are due in the summer 
and you may check the website for exact 
dates each year. The more complete your 
application the less likely you will be 
called upon to fill in gaps and the sooner 
you will hear whether you have quali-
fied to sit for the certification examina-
tion. The Certification Committee meets 
no more than monthly during the fall to 
review the applications and if they are 
incomplete, the Committee may not see 
your revisions for some time. 
 Assuming that your application is 
approved you become entitled to sit 
for the certification test. It is impera-
tive that you study for this test. You 
are tested on statutory and case law in 
effect as of December 31st of the year 
preceding the test. You should be par-
ticularly aware of statutory changes 
occurring in the most recent legislative 
session and significant recent case law. 
Obviously you need to know statutory 
law in family matters and the rules of 
procedure applicable to family law. You 
do not have to know case names or case 

citations. You should most definitely 
attend the Certification Seminar held 
usually at the end of January and use 
the written materials from this seminar 
as your primary study guide. However, 
you should not wait until the seminar 
to start studying. You can use the pre-
vious years materials until you have 
the	current	year.	Engaging	a	friend	in	
going through the process with you and 
acting as your study partner is an excel-
lent way of making sure you study in a 
regular consistent fashion. Face it, we 
are all competitive and probably don’t 
like being shown up by our study part-
ner! Most applicants take off from work 
the week before the test for intensive 
study. Successful test takers will tell 
you that they did that but that alone is 
not enough study time.
 The test consists of 40 true/false 
questions, 20 short answer questions 
and five essays including one on ethics. 
The essays comprise 60% of the exami-
nation. The key to answering the essay 
questions is to analyze the issues in a 
clear, concise and coherent fashion. If 
you fail to pass the ethics question you 
may sit for just the ethics during the 
next cycle and not be required to take 
the entire test. Sample essay questions 
are available through the administra-
tive assistant for the Family Law Cer-
tification Committee.
 If you look at the recently revised 
and improved website you will be able 
to see all Board Certified attorneys 
listed. There are many areas of the state 
where there are no certified attorneys. 
Attorneys in such areas have a particu-
larly good opportunity to set themselves 
apart from their peers by obtaining 
board certification.
 Hopefully I have 
c o n v i n c e d  y o u 
that the process 
is worth it! Now 
get that applica-
tion and get start-
ed! 

http://www.familylawfla.org
http://www.familylawfla.org
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Five Things Every Family Law Attorney 
Should Know About QDROs

By Matthew L. Lundy, Esq., Older, Lundy & Weisman, Attorneys at Law

 Typically, when family law practitioners think of 
Qualified Domestic Relations Orders (“QDROs”), they 
associate them with the end of a family law case and the 
division of retirement assets for equitable distribution 
purposes. Hopefully, by the end of this article, you will 
have overcome this predisposition, and will recognize 
the remarkably powerful tool that a QDRO can be, even 
in the middle of a case. This article should be a valuable 
tool both for the seasoned practitioner and the less ex-
perienced family law attorney.

Using QDROs to Purge Contempt
 One of the most frustrating situations that we run into 
as family law attorneys is when a client comes to us and 
they tell us that despite the fact that there is an order 
requiring their spouse, former spouse or co-parent to pay 
support, they simply refuse to pay. Of course, even if the 
judge does issue an arrest warrant for the non-payor 
arrest, that will not necessarily ensure quick payment, 
and your client likely will lose some faith in the system, 
not to mention you as his/her attorney.
 In cases where a non-paying spouse maintains a 
qualified retirement account through his/her employer, 
the fastest way to get your client the money he/she 
is owed may very well be to use a QDRO to take the 
money directly from the non-payor’s retirement account. 
Remember, a QDRO is ultimately a tool for judicial en-
forcement; that is, it can be used to make sure that an 
alternate payee (i.e., your client) gets the benefits that 
they are assigned under a separate order, irrespective of 
any actions taken by a participant (i.e., the non-payor). A 
QDRO may relate to “child support, alimony payments, or 
marital property rights to a spouse, former spouse, child, 
or other dependent of a participant.”1 Thus, a motion 
for enforcement and/or contempt of provisions related 
to support and/or equitable distribution always should 
include a prayer for relief that includes the entry of a 
QDRO, and particularly if a non-paying spouse has either 
a defined contribution plan, and/or a defined benefit plan 
that allows for lump sum payouts.

Using QDROs in Temporary Relief
 Did you know that a QDRO can be used during the 
pendency of a dissolution case, and not just at the end 
of a case? Consider, for example, a scenario in which two 
parties are divorcing and the husband is retired without 
any stream of income, but he has a 401(k) account con-
taining $2,000,000.00. How might the Wife get money on 
which to live and/or pay her attorney during the case? 
One solution would be to have a judge enter an order for 
an interim partial equitable distribution of the 401(k), 

and to have a QDRO entered for whatever amount the 
judge deems reasonable. Also, consider the scenario in 
the previous section regarding contempt, and imagine 
that failure to pay support was actually temporary sup-
port. Again, the law does not change, and a QDRO can 
be used to purge contempt of a temporary relief order.
 Remember this: a QDRO need not be entered solely 
pursuant to a final judgment, but rather merely a “do-
mestic relations order”, which is any judgment, decree, 
or order (including approval of a property settlement 
agreement) which--(i) relates to the provision of child 
support, alimony payments, or marital property rights 
to a spouse, former spouse, child, or other dependent of a 
participant, and, (ii) is made pursuant to a state domestic 
relations law (including a community property law).2 
Thus, if you think QDROs are only useful at the end of 
a case, you may be happy to know that there is no rule 
requiring that a QDRO be entered solely pursuant to an 
order as to permanent relief.

Using QDROs to Collect Attorney’s Fees
 One of the most interesting things that I have done 
since I began practicing was to use a QDRO to collect 
attorney’s fees from a non-paying party. Above, I pointed 
out that a QDRO must relate to either support or prop-
erty division, which to the uncreative mind, would seem 
to nix any possibility of using a QDRO to obtain fees. 
However, many courts across the country have recog-
nized that attorney’s fees are in the nature of support. 
Indeed, the Supreme Court of Florida itself has created 
an almost identical standard for obtaining support and/
or attorney’s fees (i.e. need and ability).3 Obviously, at-
torney’s fees can be “in the nature of support” in that they 
give a party the financial assistance that he/she needs in 
order to proceed with litigation on an equal footing with 
the other party. The law in Florida is also clear that at-
torney’s fees can come from capital assets.4

	 The	language	of	ERISA,	however,	does	not	recognize	
that a QDRO can be entered for anything but support or 
property division, and thus the QDRO itself would have 
to call such an award “support” or “property distribution.” 
Further, you as the attorney will need to be able to trust 
that when your client receives their benefits under the 
QDRO that they will pay you with them as you can not 
be designated as the “alternate payee” and receive direct 
payment. 

The 10% Penalty on Early Withdrawals 
and the 20% Early Withdrawal Tax
 One of the sadder things that I have seen was a media-

continued, page 33
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tion in which an opposing party and 
his attorney settled on taking 25% of 
my client’s 401(k), which contained 
a total of $200,000.00. In exchange, 
they agreed to waive any spousal 
support, for which they probably had 
a good case. Opposing counsel simply 
failed to realize that there would be 
tax consequences and that these con-
sequences would reduce his client’s 
payout to below $50,000.00, despite 
the fact that such information was 
clearly provided in the summary plan 
description for the account. Of course, 
my client thought I was some kind 
of genius for saving her from paying 
alimony to her unemployed, malin-
gering ex-husband. The bottom line 
is that the opposing attorney failed to 
consult with an accountant or some 
other tax expert, and cost his client 
tens or even hundreds of thousands 

of dollars by foolishly advising his 
client to waive alimony and accept an 
amount of money from a 401(k) that 
did not account for taxes. 
  There are two tax issues that im-
mediately come to mind when people 
think of a distribution from a 401(k); 
that is, the 20% withholding tax, and 
the 10% penalty for early withdraw-
als.5 Two things that you should know 
are this: (i) the 10% penalty does not 
impact alternate payee’s distribu-
tions under a QDRO6; and (ii) you 
can often avoid the 20% withholding 
tax by transferring monies directly 
into an IRA. Typically, when you ob-
tain a QDRO for a 401(k) or similar 
retirement plan, the alternate payee 
will have to make a decision as to 
whether or not he/she wants to set 
up a retirement account and roll the 
newfound benefits into that account, 
or simply take a direct distribution. 
This is a decision that should be made 
after consulting with an accountant 
or financial planner, and not with you 
as their family law attorney.
These tax issues that I have raised 

are must-knows 
if, for example, 
y o u  a r e  a t -
t e m p t i n g  t o 
use a QDRO to 
purge contempt, 
and you are ask-
ing the court to 
“gross up” the 
arrearage to ac-
count for taxes. 
So, i f  a non-
paying spouse is 
$10,000.00 in ar-
rears, and your 
client wants an 
immediate pay-
out, you wil l 
want to gross-up 
the arrearage by 
20% to account 
for the withhold-
ing tax. On the 
other hand, if 
you are settling 
a case, and your 
client has dis-
cussed the issue 
with his or her 
financial plan-
ner and/or ac-
countant, it may 

Five Thingss
from preceding page

Certifi ed Public Accountants
Litigation and Valuation Consultants
Over 25 Years Experience in Family Law
Forensic Accountants & Business Valuation

Coral Gables:  (305) 444-0999 
Fort Myers:     (239) 243-9 1 1 5
Toll Free:          (877) 446-0999

Broward:   (954) 728-8989
Key West:  (305) 296-6444 
Facsimile:  (305) 443-5 1 7 1 

Stewart L. Appelrouth
CPA, ABV, CVA, CFE, CFLM, CrFA
stewart@appelrouth.com

Edward S. Sachs
CPA, ABV, CrFA
ed@appelrouth.com

Principals

999 Ponce de Leon Boulevard
Suite 625 
Coral Gables, Florida 33134

make more sense to simply roll the 
money into an IRA and avoid the is-
sue of early withdrawal altogether.

Timing is Everything
 The single-most important issue 
related to QDROs is timing. This is 
ironic, considering the fact that the 
overwhelming majority of QDROs 
are not entered until after a final 
judgment has been entered. Here is 
the irony: As soon as a final judgment 
of dissolution of marriage is entered, 
the alternate payee generally has no 
rights to the former spouse-partici-
pant’s qualified retirement account 
until a QDRO is entered.7 This could 
have a major impact on cases involv-
ing both defined contribution plans 
and defined benefit plans; this is to 
say that QDROs secure an alternate 
payees	right	under	ERISA,	and	once	
a final judgment is entered and the 
parties are divorced, there is no pro-
tection with respect to an alternate 
payee’s interest in a qualified retire-
ment account without a QDRO. 
For example, let’s say a final judg-
ment is entered providing an alter-
nate payee with 50% of a participant’s 
401(k), to be taken by QDRO. Then 
let’s say that a year goes by without 
any action by either party to get the 
QDRO, and of course the plan has no 
knowledge of the Final Judgment. 
Suddenly, the participant unexpect-
edly passes away. What happens? 
Odds are, whatever monies remain-
ing after applicable taxes will go to 
the participant’s estate, and his or 
her heirs and assignees will get the 
money. Meanwhile, at the very least, 
the alternate payee will have to hire 
a lawyer to fight the issue in probate 
court. What happens next--you al-
ready know. The alternate payee’s 
attorney from the divorce most likely 
gets sued. Worse yet, in the event that 
the subject retirement account is a 
defined benefit plan, the alternate 
payee may lose his or her right of 
survivorship altogether if it is not 
properly “QDROed.” 

Conclusion
 The bottom line with dealing with 
all QDROs is to know a good QDRO 
drafter, who will not only get the 
QDRO drafting done immediately, 
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but also will advise you on the steps that need to be 
taken in order to get all of the issues resolved properly 
at the outset, so that the parties can put these particular 
issues to rest and the alternate payee can get his or her 
money immediately and exactly as intended. Thus, if your 
drafter routinely takes too long to get his/her job done, 
you may want to consider a new drafter, as they very well 
may be subjecting you to a claim for malpractice. 

Endnotes:
1  See ERISA	§	206(d)(3)(B)(ii)(I)
2  See	ERISA	§	206(d)(3)(B).	

3 See generally Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980) 
(holding that parties’ relative needs are factors to be considered in 
determining a party’s right to both alimony and attorney’s fees).
4  See Kay v. Kay, 723 So. 2d 366 (Fla. 3d DCA 1998) (holding that 
attorney’s fees may be awarded from the capital assets of the party to 
be charged or taken from the amounts otherwise distributed to that 
party in equitable distribution or by making or adjusting a qualified 
domestic relations order to reach party’s interest in the pension due 
in the future but at the present time not liquid to satisfy an award of 
attorney’s fees).
5  See IRC §3405(c); see also IRC § 72(t)(1).
6  See IRC § 72(t)(2)(C).
7  See	ERISA	§	206.	

Seven, The Hard Way
By Doreen Inkeles, Esq., Boca Raton, FL

As busy family law practitioners, it’s easy 
to become so caught up in the complex 
substantive issues of a case or in putting 
out fires, that the little things—like a 
point of civil procedure, a local rule, an 
administrative rule—something-- gets 
overlooked. Sometimes, that little thing 
is simply that we know “this is the way 
it is,” but when we go searching for the 
actual authority for that proposition, 
it’s not where it logically should be—we 
search the statute, but it’s really in a 

rule, or we search one rule, but the damn thing is buried 
three rules away where we wouldn’t think to look, and 
we’re in a hurry, because we’re always in a hurry, so we 
rush out to our hearing and hope that our judge doesn’t 
ask us “where’s your authority for that, counsel?” 
 Sometimes that little thing winds up being a big thing, 
and we learn (unfortunately, the hardest way possible—in 
open court in a room full of 40 lawyers on a motion calendar 
docket, or worse, with our client sitting right there) that 
perhaps we can’t even go forward that day, or the Court ex-
cludes an important witness from testifying, yadda yadda. 
We smack ourselves in the head like we could’ve just had 
a V-8 and go slinking back to our offices to fix the problem 
(which would not be non-billable time) or find another way 
around it. Here’s seven of those little things that I either 
had to learn the hard way, or watched someone else have 
to learn the hard way, or an Act of God intervened at the 
last minute so I didn’t have to learn it the hard way. After 
you read them and find yourself saying “I knew that,” you 
will not hear a voice from above booming “Johnny, tell 
him what’s he won!” but I do encourage you to email me 
with a legal or procedural point that you’ve had to learn 
the hard way because I’m sure that there was some point 
in your practice, when “practice” meant exactly that. 
1.  A party doesn’t have standing to object to a subpoena is-

sued to a non-party unless the subpoena also requests a 
production of document for which your client (the party) 

claims some personal right or privilege or unless it asks 
for documents in your client’s possession. Matlack v. Day, 
907 So. 2d 577 (Fla. 5th DCA 2005). 

2.  When your opposition objects to a Notice of Production 
from Non-Party, you can’t just set his objection down, 
you have to file a motion to go along with it, or proceed 
to deposition. Fla. R.C.P. 1.351(d).

3.  When you object to an Order of Referral to General 
Magistrate, you have to get that objection into the court 
file on or before day 10—you don’t have a 5-days-for-
mailing window. Horvath v. Horvath, 893 So.2d 649 (Fla. 
4th DCA 2005).

4. Rule 1.530 F.R.C.P says that a motion for re-hearing 
must be served not later than 10 days after the date of 
filing of a final judgment in a non-jury trial; however, 
10 days applies to the time for filing it as well. Larkin 
v. Buranosky, 35 FLW D 200 (4th DCA 2010); Reid v. 
Cooper, 955 So. 2d 31 (Fla. 3d DCA 2007).

5. Your forensic expert gets to sit at counsel table through-
out the whole proceeding. Fla. Stat. 90.616c (2010). 

6. Unclean hands, partition, and fair rental value must be 
affirmatively plead. White v. White, 3 So.3d 400 (2d DCA 
2009); Zeller v. Zeller, 396 So.2d 1177 (4th DCA 1981); 
Udell v. Udell, 950 So.2d 528 (4th DCA 2007). 

7. When one side objects to telephonic testimony of a wit-
ness at an evidentiary hearing, the Court has no discre-
tion to allow it—it’s not going to happen. Rule 2.530(d)
(1) M.S. v. DCF, 6 So.3d 102 (Fla. 4th DCA 2009). For a 
party requesting to appear telephonically at a “motion 
hearing” and there is an objection, the Court has dis-
cretion to allow or not allow such testimony; however, 
if the hearing is set for not longer than 15 minutes, the 
Court must allow it. Fla. R. Jud. Admin. 2.530 (b) and 
(c). Don’t forget to give reasonable notice! 

 Send your “hard way” submissions or anything else 
you think should be in the forefront of our brains and 
not on a back burner somewhere to dtilaw@yahoo.com

D. INKELES
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Drafting a premarital or marital settlement agreement is a delicate process.
The final document must not only reflect the intent of the parties but be
clear enough to withstand future efforts to modify it and to avoid the
assorted tax pitfalls and consequences. Drafting Marriage Contracts in Florida
guides the practitioner through this potential minefield with chapters
discussing general standards for drafting and review, drafting and defending a
premarital agreement, what to include in, and how not to arrive at, a marital
settlement agreement, tax consequences of alimony, support, and property
settlement provisions, use of agreements in estate planning, and challenging,
modifying, and enforcing agreements.

Detailed forms that can be used to produce a premarital agreement and a
marital settlement agreement are provided.

HIGHLIGHTS OF THE NEW NINTH EDITION'S 
COVERAGE INCLUDE:

• Effects of amendments to F.S. 61.13 and 61.13001 regarding parenting 
plans and relocation on marital agreements

• Amendments to Internal Revenue Code including determination of 
which parent has "custody" for purposes of dependency exemption

• Florida's "portability benefit" and its effect on disposition of the marital 
home

• Effect of potential decline in net worth on marital agreements

• Enforcement issues for mediated settlement agreements

Florida Family Law Case Summaries features a comprehensive review of
Florida family case law organized into nine topical chapters.The new
Seventh Edition incorporates cases from the Sixth Edition and its
supplement (2007, 2008) and new cases from 2009. In addition to the
wealth of case summaries, this manual provides editor's notes alerting you
to significant statutory changes.

HIGHLIGHTS OF THE SEVENTH EDITION
INCLUDE RECENT CASES CONCERNING:

• the interpretation of F.S. 61.14(1)(b) (termination of alimony if 
payee is living in “supportive relationship”)

• the effect of remarriage on prior marital agreement

• imputed income in alimony award

• disestablishment of paternity

• the valuation of accrued annual and sick leave

FLORIDA
FAMILY LAW 
CASE SUMMARIES
7TH EDITIONWITH CD-ROM

DRAFTING MARRIAGE
CONTRACTS
IN FLORIDA
9TH EDITIONWITH CD-ROM

ORDER TODAY! ONLINE AT WWW.LEXISNEXIS.COM/FLABAR OR CALL 1.800.533.1637
To receive a 20% discount on future updates for these publications call 1-800-533-1637 to become a subscriber 
under the Automatic Shipment Subscription Program and to obtain full terms and conditions for that program.

$145*

*PLUS SALES TAX, SHIPPING AND HANDLING.
PRICES ARE SUBJECT TO CHANGE WITHOUT NOTICE.

ISBN:9781422468029 • PUB NO.:22823
©2010

$145*

*PLUS SALES TAX, SHIPPING AND HANDLING.
PRICES ARE SUBJECT TO CHANGE WITHOUT NOTICE.

ISBN:9781422460887• PUB NO.: 23170
©2010

From 

Fall 2010 

issue



45 COMMENTATOR WiNTER 2011

Using QDROs to Collateralize Debt and 
Collect Child Support

By Timothy C. Voit, Financial Analyst

 It is well known by now that a 
Qualified Domestic Relations Order 
(QDRO) is a court order instructing 
a retirement plan to make a distri-
bution from one spouse’s retirement 
plan account to another, namely to an 
alternate payee defined as a spouse, 
former spouse, child or dependent.1 
Most of the QDROs, however, are 
used to divide retirement plans as 
marital property with an ever so 
slightly increasing number now be-
ing used to collect alimony or child 
support. Yet another use that has 
come to the realization of the courts, 
is to use QDROs to secure payments 
or collateralize debt obligations.
 The retirement plan being divided 
as a marital asset is by far the most 
common use of a QDRO. What is often 
forgotten is that the QDRO can be 
used to award alimony (lump-sum, 
periodic, or ongoing monthly alimo-
ny), child support, as well as to use 
a QDRO to collateralize payments, 
debt, or receipt of another asset. This 
article emphasizes the two latter is-
sues - using QDROs to collateralize 
an obligation or for purposes of child 
support. 
 In most cases, the amount awarded 
can be either taken directly from the 
plan or transferred to the alternate 
payee’s own retirement account. The 
type of distribution can be a lump-
sum distribution from a 401(k) or a 
monthly amount from a pension plan. 
Lump-sum distributions taken from 
the plan are exempt from the federal 
tax penalty if the spouse receiving 
the funds receives the distribution 
directly from the plan.2 
 For example, once a QDRO is en-
tered, and a certified copy forwarded 
to the 401(k) plan, the plan will create 
a separate temporary account and 
ask the Alternate payee how they 
would like their awarded amount dis-
bursed. In most cases, if an individual 
is under the age of 59 ½ a 10% federal 
tax penalty would apply along with a 
mandatory 20% withholding imposed 
on the plans to account for the fact 

that the contributions into the plan 
were made before-tax. If Jane Smith 
is awarded $25,000 she can either 
transfer $25,000 from her spouse’s 
401(k) pursuant to a QDRO or take 
a direct distribution. The net effect 
on the direct distribution is $20,000 
to Jane without any tax penalty. The 
exemption from the tax penalty, how-
ever, does not apply to IRAs when a 
spouse elects to cash out their award-
ed share of an IRA.
 Retirement plan benefits and ac-
counts are protected under the law 
(ERISA)	 in	which	no	one	can	touch	
another person’s retirement account 
under any circumstances not even 
bankruptcy. The exception, however 
is pursuant to a divorce and for pur-
poses of providing child support, ali-
mony, or if the retirement benefit or 
account is being divided as a marital 
asset (property).3 Recent legislation 
has been passed (2005) affording that 
same protection IRAs as well.4 The 
three uses of a QDRO, for alimony, 
child support or property division, 
can apply to both a lump-sum distri-
bution or a monthly pension amount. 
QDROs do not necessarily apply to 
IRAs as they are not considered qual-
ified retirement plans, but instead in-
dividual retirement accounts. There 
are exceptions, however, they will not 
be addressed here.

Using QDROs for Child 
Support
 Statistically less than 1% (it is es-
timated) of the QDROs are used for 
obtaining child support or child sup-
port arrearages. This is unfortunate 
since there is $16 billion a year that 
goes unpaid nationwide with $96 bil-
lion dollars outstanding at any given 
point in time. Yet, nearly a trillion 
dollars is sitting in 401(k)s. It only 
makes sense then to consider retire-
ment plans as a potential source to 
pay child support or child support 
arrearages when possible. 
 Actual cases, with the names 

changed of course, were given in ar-
ticles published in Business, News-
week, based on articles we submitted, 
as well as a similar article published 
in The Florida Bar Journal (Vol. 79, 
No. 1 2005) but perhaps the same 
examples may be worth briefly men-
tioning here. One is where a mother 
of four children did not receive 10 
years of child support and because 
the husband moved to Georgia, found 
it very difficult to receive anything. 
The QDRO proved to be the most 
useful tool given the husband (for-
tunately) went to work for a large 
company and managed to save for 
his retirement, apparently in lieu of 
paying child support. The QDRO pre-
pared was for $160,000 net of income 
taxes. Because retirement plans are 
governed under federal laws, geo-
graphical location of the parties (or 
the plan) is not an issue. 
 A second example was where more 
than one QDRO was entered to peri-
odically tap into a retirement account 
to pay child support with the point 
being here that more than one QDRO 
can be entered to achieve a desired 
result. It goes without saying that 
perhaps reserving jurisdiction on any 
of the above issues is verbiage worth 
including in a settlement agreement 
or final judgment but not always nec-
essary.
 In the case of Hayden v. Hayden, 
662 So. 2d 713 (1995) the court found 
that a QDRO need not be made part 
of the judgment in an action for dis-
solution and that a party can obtain 
a QDRO as an aid to enforcing a 
previously entered judgment. The 
court went on to say that a QDRO 
may be entered to enforce an alimony 
or child support award. The court in 
Hayden based their opinion in part 
on the Rohrbeck v. Rohrbeck case in 
Maryland where that court examined 
in detail the anti-alienation provision 
of	ERISA,	resulting	in	the	same	con-
clusion. QDROs can be used to pro-

continued, next page
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vide support in the form of alimony 
or child support separate and apart 
from dividing the retirement account 
as an asset.
 The difference between support 
related QDROs and those used to 
divide retirement accounts as marital 
property is taxes. It is worth paying 
attention as to who is responsible 
for taxes on a retirement plan dis-
tribution, and for what purpose the 
distribution is being made. Is it for 
child support? The alternate payee 
or the child(ren) should not be as-
signed the tax liability, however the 
plan administrator is still required to 
withhold taxes. 
 If the distribution is regarded as 
alimony, the question then is whether 
the plan is going to tax the recipient 
(alternate payee), in which case the 
plan participant spouse should not 
then have the ability to deduct the 
awarded amount on their income tax 
return. Alimony is included as income 
to the one receiving alimony and tax 
deductible to the spouse making the 
alimony payment in many cases. The 
exception is if, pursuant to the terms 
and conditions of the plan, they with-
hold taxes from the alternate payee’s 
share, or the plan will only assign the 
tax liability to the alternate payee. 
In these cases the plan participant 
should not be permitted to deduct any 
amount as alimony if the alternate 
payee has paid the taxes on their 
awarded share. Seems only logical.
 Retirement accounts are what we 
consider before-tax assets. Whether a 
distribution is taken now or sometime 
in the future, the alternate payee will 
pay the taxes on their awarded share 
when divided as property. Few plans 
will make a distribution to an alter-
nate payee spouse and tax the plan 
participant – the NFL being one of 
those exceptions. The other is in cases 
of current child support when paid to 
a child or children of the marriage. 
The plan administrator then issues 
an IRS Form 1099 to the plan partici-
pant. Plans are not in agreement as 
to whether or not an alternate payee 
spouse should or should not be taxed 
when child support payments are 

directly paid to the alternate payee 
spouse for the benefit of the child. 
It is advisable to recognize this and 
address it in the parties’ settlement 
agreement or final judgment. Care-
ful consideration must be given to 
which spouse the plan administrator 
intends to assign the tax liability, 
since many plan administrators have 
varying opinions. 
 For instance state in the settle-
ment agreement or judgment that 
if the plan administrator withholds 
taxes on the payments to the alter-
nate payee for purposes of child sup-
port, the payments shall be grossed 
up such that the alternate payee re-
ceives an amount equivalent to the 
amount they would have receive had 
the non-custodial parent been as-
signed the tax liability.
 Another tax related issue worth 
mentioning and often seen with re-
gard to QDRO distributions is offset-
ting the value of a different marital 
asset with a dollar amount awarded 
from the retirement account. This 
is easily explained in an example. 
If the husband retains ownership 
of a fishing boat worth $10,000, and 
the wife is awarded $10,000 from 
his 401(k) as an offset, the wife is 
actually receiving $8,000, assuming 
she is gainfully employed earning 
some taxable income. The point here 
is, eluded to earlier, the boat is an 
after-tax or non-taxable asset, free 
and clear of any tax liability, while 
the retirement plan administrator is 
required to withhold 20% for normal 
income taxes. In this example the 
judgment or settlement agreement 
should state that the amount paid to 
the Wife should be net of any income 
tax withholding or gross the amount 
up to account for the taxes when us-
ing proceeds from a retirement plan 
to equalize assets. 
 It is advisable to not commingle 
retirement plan accounts with non-
taxable marital assets, unless you 
discount the retirement plan values 
for the fact that the plan participant 
spouse will be taxed on any distribu-
tion. The other assets are, for the 
most part never taxed, so one of the 
parties will be short roughly 20% 
based on the average effective tax 
rate for middle income Americans.
 Lastly, on the issue of taxes, a set-

tlement agreement nor a QDRO can 
order one spouse or the other to pay 
taxes under a particular set of cir-
cumstances if the IRS does not agree. 
Contingencies need to be considered 
when drafting the settlement agree-
ment or judgment for this reason. For 
instance even though child support 
is non-taxable to a custodial parent, 
child support arrearages may be re-
duced to a money judgment in some 
cases resulting in the custodial par-
ent being taxed on their share. 
 Here again, language in the judg-
ment or settlement agreement refer-
encing the fact that payments, lump-
sum or otherwise, current or past due, 
shall not be taxable to the custodial 
parent and that jurisdiction is retained 
to make any necessary adjustments 
preserve the after-tax amount payable 
to the custodial parent and/or children. 

Using QDROs to 
Collateralize a Payment
 The advantage of utilizing a QDRO 
to secure the payment of debt, or 
payment as part of equitable distri-
bution, or simply to provide secu-
rity until some obligation is met, can 
be a crucial device used in divorce. 
Whether there is a risk of flight, of 
nonpayment of credit cards, or even 
nonpayment of attorney fees, it is, 
in effect, placing a lien on an other-
wise unattachable asset – although 
we don’t like to call it that. Using a 
retirement plan as collateral raises 
questions as to whether payments are 
in fact support or disguised as prop-
erty. One thing is certain payments 
can only be paid to a person defined 
as an alternate payee and only for 
the purpose of alimony child support, 
or property for that alternate payee. 
Securing the payment of debt, such as 
credit card balances, is probably con-
sidered property related (assets vs. 
liabilities) while having a plan make 
a distribution to an alternate payee 
for attorney fees may be consider a 
form of support. 
 Internal Revenue Code Section 
401(a)(13)(B) suggest that QDROs 
can be used to secure such payments. 
Aside from the Hayden case here in 
Florida, the reader may wish to re-
view Private Letter Ruling 9234014 
(1992), Renner v. Blatte, 650 N.Y.S.2d 
943 (1996), among a whole slew of 
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caselaw across the country. Although 
arguments have been made that per-
haps using a QDRO to collateralize 
debt or support is a modification of a 
settlement agreement or judgment, 
courts tend not to share that opin-
ion.5 In one court the consensus was 
that amounts awarded for purposes 
of support was not a redistribution 
of property, rather an enforcement 
through garnishment or attachment. 
The problem is that most plans can 
only make a distribution to someone 
pursuant to a QDRO. Certainly In-
come Deduction Orders can be used 
but this would only apply to a defined 
benefit pension plan (monthly pay-
ments) in pay status.
 Others offering financial advice in 
divorce, divorce planners and alike, 
generally suggest property settle-
ment notes, however they are no more 
enforceable than the judgment itself. 
The QDRO creates an obligation be-
tween the plan and the alternate 
payee therefore it should perhaps be 
considered first as a way to use retire-
ment accounts as collateral.

 The QDRO will cause the plan to 
freeze the retirement account or place 
a restriction on a retirement account 
until further notice of the court. Typi-
cally a plan will freeze an account 
for up to 18 months before lifting 
the restriction or until a QDRO is 
formally received by the court, releas-
ing the party, or perhaps requesting 
a distribution. The 18 month period 
preserves the segregated amount.6 

The QDRO can state that it will be-
come null and void upon satisfaction 
of an obligation or expired at a cer-
tain point in time. Like the Florida 
Retirement System QDRO, where the 
QDRO becomes null and void upon 
death, the retirement plan has to be 
notified, and quite possibly through 
judicial means. 
 One thing to keep in mind, distri-
bution options can be limited in some 
cases based on the terms and condi-
tions of each plan and be paid out 
semi-annually or annually. Although 
the QDRO must ultimately be signed 
by the court, the language within a 
QDRO must be approved (qualified) 

by the plan administrator. The terms 
and conditions of the plan will almost 
always prevail.
 With regard to assigning debt to 
one party or the other, and assuming 
the plan will make a distribution im-
mediately is, in effect, playing with 
fire. Make certain before the divorce 
that the plan can make an immedi-
ate lump-sum distribution. With joint 
credit card accounts, accounts may 
not be closed or transferred to one 
party’s name if there is a balance. 
This can create an enormous problem 
for the spouse who is not responsible 
for that debt since default by the 
other party could jeopardize their 
credit rating. More often than not, 
failure to extinguish joint debt prior 
to the Final Judgment being entered 
will create problems for several years 
after the divorce. Careful attention 
should be paid to joint credit card 
debt as, like the IRS on the issue of 
taxes, a settlement agreement does 
not bind a credit card company. 
 Lastly, defined benefit pension 
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plans which generally pay out only a 
monthly pension benefit can also be 
tapped into to pay child support, how-
ever, lump-sum distributions are usu-
ally not possible. If confronted with 
only a pension plan, as opposed to a 
401(k), a monthly benefit equivalent 
to the lump-sum can often times be 
determined and awarded. That is cur-
rent child support can be easily paid 
directly from the plan if the plan par-
ticipant (noncustodial parent) is re-
tired and in pay status. Child support 
arrearages, on the other hand, will 
have to have the lump-sum arrear-
age amount converted to a monthly 
pension benefit and a portion of the 
monthly pension benefit awarded to 
the custodial parent. Recall, the cus-

todial parent’s share of the monthly 
pension should be adjusted for taxes 
as well in that they should probably 
receive their share free and clear of 
taxes, or grossed up if necessary. 
 Unfortunately many of these issues 
cannot be fully explored within the 
context of this article. Please feel free 
to email the author with questions or 
concerns or even your opinion.

Tim Voit is a Financial Analyst with 
Voit Econometrics Group, Inc. with of-
fices in Naples and Fort Lauderdale. 
Mr. Voit is the author of Retirement 
Plan Benefits & QDROs in Divorce, a 
CCH Publication. Tim Voit has testi-
fied in both state and federal courts 
on valuation issues and QDROs in 

divorce, has taught at the Interna-
tional College courses on QDROs and 
lectures for CLE credits. Tim Voit can 
be contacted by calling (239) 596-7711 
or by visiting his company’s website 
at: http://www.vecon.com.

Endnotes:
1	 Reference:	ERISA	§	206(d)(3)(K),	 IRC	§	
414(p)(8)
2 I.R.C. Sect. 72(t)(2)(c)
3 29 U.S.C. sec 1056(d)(3)(B)(i)(I).
4 Under the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005, based 
also on a U.S. Supreme Court case. See also 
amendments to I.R.C. Sect. 522(b)(3)(C)
5 See Baird v. Baird, 843 S.W.2d 388 and the 
Rohrbeck case cited earlier
6	 ERISA	§§	206(d)(3)(H),	404(a)
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