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Musings in Celebration of Mothers and
Fathers and on Children, Parents, and the
Parenting Process
As I write this Chair’s message,
Mother’s Day has passed and Father’s
Day is just around the corner. On
these holidays, we honor our parents and celebrate them for what
they have given us and how they
have helped to shape our lives. The
proximity of these holidays {and my
viewing of one of my all time favorite
films} got me to musing about the origins of these holidays and also about
children, parents, and the parenting
process in non-intact families.
How did Mother’s Day become a national holiday? Julia Ward Howe, the
nineteenth century feminist, pacifist
and political activist, who is perhaps
best known to us as the author of
the patriotic musical standard, “The
Battle Hymn of the Republic,” planted the seeds for the holiday we now
celebrate as “Mother’s Day” in her
1870 “Mother’s Day Proclamation.”
The Proclamation was her pacifist
reaction to the U.S. Civil War and the
European Franco-Prussian War. In
it Ms. Howe stated that women had
an obligation to be politically active
to better shape the society in which
they lived. Later a woman named
Ann Jarvis, a social activist, founded
five “Mother’s Day Work Clubs” to improve sanitary and health conditions
in West Virginia. Two years following
Ann’s death, her daughter, Anna Jarvis, held a memorial for her mother
and initiated a campaign to make
Mother’s Day a recognized holiday to
occur on the second Sunday in May.
In 1919 President Woodrow Wilson
made Mother’s Day the national holiday we now celebrate. Sadly, however,
Anna Jarvis became disillusioned
after the nationalization of this holiday due to its commercialization. She
spent the remainder of her life (along
with her entire inheritance) opposing
its commercialization.

What about Father’s Day? The
journey to establishing Father’s Day
as a national holiday took a longer
and more convoluted path than that
of Mother’s Day. The first Father’s
Day was celebrated in Fairmont,
West Virginia on July 5th, 1908. The
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event was the brainchild of Grace
Golden Clayton who conceived the
idea as a way to celebrate the lives
of 210 fathers who died in the December 6 th , 1907 Monogath, West
Virginia mining disaster. She chose
to hold the festivities on the Sunday
closest to her own father’s birthday.
However, history actually credits
Sonora Smart Dodd with creation of
the first Father’s Day on June 19th,
1910. Apparently she was inspired
by a church sermon she heard in
1909 about Mother’s Day and felt that
fathers should similarly be honored.

Ms. Dodd secured widespread support from the Y.M.C.A. and Y.W.C.A.
for the celebration of this holiday.
Curiously, the proposed establishment of this holiday initially met with
derision, satire, parody, and continuing resistance.
The first attempt to recognize Father’s Day nationally in 1913 proved
unsuccessful. In 1924, President Calvin Coolidge suggested that Father’s
Day be a national holiday but he would
not issue a national proclamation to
do so. Two subsequent attempts to
nationalize the holiday proved equally unsuccessful. Senator Margaret
Chase Smith of Maine recognized
the national incongruity in honoring
only 1 of 2 parents in 1957 when she
authored a proposal which accused
the U.S. Congress of ignoring fathers
for 40 years while honoring mothers,
thus, in her own words “[singling] out
just one of our two parents.” Despite
this prod to Congress, it was not until
1966 when President Lyndon Baines
Johnson issued a proclamation which
designated the third Sunday in June
as Father’s Day. However, the journey
to recognition as a national holiday
was not complete until finally, in 1972
President Richard M. Nixon made
Father’s Day a permanent national
holiday.
Since I do not have children of my
own, my experience with children,
parents, and parenting comes from
my own experience and resulting
perspective as the only child of blue
collar parents who had me late in life
- and from my professional training
as an attorney and as a quasi-judicial
officer.
As a general magistrate, much
of my work day is spent addressing the enforcement or modification
of a variety of economic and noncontinued, next page
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Chair’s Message ———————
from preceding page

economic issues. The one topic that
I continually find most troubling is
the topic of shared parenting. One
of the first questions I ask litigants
in shared parenting cases is to define or explain to me what shared
parenting means to them. The vast
majority of parents who appear before me seem not to have a grasp
or understanding of the philosophy
behind and the obligations connected
with shared parental responsibility,
and in many instances, shockingly,
no desire to learn about it. This is
true whether the parties were represented by legal counsel or not at the
time of entry of the initial judgment.
I find this lack of knowledge and/or
interest personally and professional
troubling. It appears that despite the
Legislative mandate that parents at-
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tend a parenting education courses
that presumptively educates parents
about parental responsibility, we {the
course providers, attorneys and the

The vast majority of parents
who appear before me
seem not to have a grasp
or understanding of the
philosophy behind and the
obligations connected with
shared parental responsibility,
and in many instances,
shockingly, no desire
to learn about it.
Courts} are not doing a good enough
job educating them about shared parental responsibility and the long
term effects of positive or negative

shared parenting. I regularly have
post-judgment parents appear before
me who proudly tell me that they
“don’t communicate” and “can’t communicate” with one another. If I had
a dollar for each time a parent told
me “We don’t speak with one another;
we can’t get along” or some version
thereof, I would be well on my way
to my first million dollars. It is clear
that often attorneys fail to apprise
their clients of the rights, duties,
and obligations inherent in shared
parental responsibility. The same is
true for judges and general magistrates throughout the State. Aside
from education, an extensive voir
dire on shared parental responsibility
should occur in each contested and
uncontested dissolution or paternity
proceeding to assure the Court that a
parent undertaking shared parental
responsibility in a non-intact relationship fully understands his and
her rights, duties and obligations in
connection therewith.
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In explaining shared parenting
to litigants I often use the example
of a business partnership. The goal
of every business partnership is to
produce the best product or result
for the partnership. Successful business partners pull out all the stops
and undertake extraordinary efforts
to make the business succeed, even
though they might not approach it
in the same way or make exactly
the same contributions, or even be
friends or care to socialize with one
another outside of their business relationship. Post-judgment parents
would be well served using the business partnership concept.
We should be teaching parents of
children in non-intact relationships
to avoid becoming a “toxic” parent
and to separate out his or her feelings about the other parent and their
failed relationship from that parent’s
right to have an open, continuing and
loving relationship with the children
that they share.
We should further be ensuring
that parents understand that first
and foremost, they must keep the
lines of communication open and that
they should be willing to listen to the
other’s parent’s viewpoint even if they
don’t agree with it When engaging in
shared parental responsibility parents should remember to respect one
another and their children, express
love and affection to and for their
children, remain open and willing
to listen to their children but always
remember they as the parents are
the adults who are responsible for
parental decision-making - not the
children, provide physical, and emotional consistency; maintain order by
setting reasonable but fixed boundaries, avoid criticism of the other parent
in front of the children, remember
and act as a role model for their children, and, most importantly, follow
the “golden rule” by partnering to
share parental responsibility with
the other parent in the same way he
or she would want to share parental
responsibility.
These musings on parenting were
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triggered by some dialogue from one
of my favorite movies, a 1948 film
(based on a stage play of the same
name) called “I Remember Mama.”
The dialogue resonated with me
when I heard it recently and it bears
reiteration in this message, although
it requires a summary of the story
line to fully appreciate its import. “I
Remember Mama” is the universal

“It’s not good for little ones
to be afraid. They should
feel safe.”
What was true in the early
1900s is just as
true today.
story of an immigrant Norwegian
family named Hanson living in San
Francisco, California during the early
1900s. The story is told in retrospect
by one of the daughters, Katrina,
an aspiring writer who recollects
how the Hanson family would gather
around the dinner table at the end of
each work week and together budget
for their financial needs during the
forthcoming week, assigning stacks
of coins for rent, the butcher, and
other necessities and sundries. After
completing payment of the week’s
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bills, if there was money still remaining, Mama and Papa Hanson would
announce that those monies would
be placed in the family’s “bank account. At the conclusion of the story,
Katrina realizes her dream of being
a published author by selling a short
story to a publication for the (then)
impressive sum of $500.00. When
Katrina runs home to share the good
news and check with her family, she
tells her Mother to finally purchase a
long postponed new winter coat and
to put the rest of the funds in the
family’s bank account. Then and only
then, does Papa Hanson disclose that
there never was a savings account.
When Katrina and the other Hanson
children ask their parents why the
ruse, Mama responds to their inquiry
by saying that they did it because
“It’s not good for little ones to be
afraid. They should feel safe.”
What was true in the early 1900s is
just as true today.
In the future, whether you are
an attorney, judicial officer, mental health professional, mediator,
or parenting coordinator structuring or enforcing a parenting plan
the Hansons’ philosophy should be a
major consideration. Shared parental responsibility should occur in a
meaningful manner ensuring that
each child of a non-intact family feels
as safe and secure as the Hanson
children did.

THE FLORIDA BAR MEMBER BENEFITS
www.floridabar.org/memberbenefits
• BANK PROGRAMS
• LEGAL RESEARCH
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PUBLICATIONS
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• INSURANCE &
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• GIFTS & APPAREL
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Welcome to our third edition of the Commentator for Bar
Cycle 2010/2011! This issue addresses the topic of support –
financial and otherwise – and
offers a great deal of wonderful
reading and useful tips.
The issue begins with The
Preparation of a Preliminary Financial Affidavit by
Edward S. Sachs, CPA, and Patricia L. Young, MBA. The article
Laura D. Smith,
provides pointers on how to arrive at average monthly expenses, including but not limited to
those for the household, for children, and for creditors;
and there is a very interesting section on hidden assets
you won’t want to miss.
“But it is Only Support….” Using the Collaborative Process for Financial Issues, by Attorney Pamela
Wynn offers an overview of the Collaborative Process in
resolving financial issues in a divorce case. Ms. Wynn
provides a very thorough explanation of what the Collaborative Process is, and shares with us her perspective on
how not only can financial issues be resolved collaboratively, but also that in utilizing the collaborative process,
parties may even be able to resolve (to the satisfaction
of both!) the more personal aspects of a divorce.
Associate Editor, Eddie Stephens, Esq., sat with
Judge Catherine Brunson from the 15th Judicial
Circuit, Palm Beach County, who was gracious in sharing her thoughts in a must-read on the current state of
the economy and its impact on litigation, and she offers
some very practical tips on how to handle the changes
we face as family law practitioners.
Nominal Alimony: The Not-So-New Kid on the
Block, by Attorneys Charles T. Boyle and Natalie C.
Lashway, discusses the over 50 years of caselaw history
of nominal alimony, and addresses its more prevalent
use as a result of today’s economic climate.
A tidbit from Attorney Kathryn Beamer about Chair
Kirigin’s April Wine Country retreat is offered—along
with all of the wonderful photos—to make all of us who
were unable to attend mark our calendars NOW for the
next retreat. What a wonderful time was had! The next
retreat will be held in Boston during the Head of the
Charles Regatta weekend, October 19-22, 2011 – be sure
to look for the brochure, coming to you soon.
Ronald Kauffman, Esq., shares with us a very entertaining, tongue-in-cheek piece about post-judgment
financial discovery. Keeping it All in the Family: Taking Financial Discovery from the New Spouse in
Post-Judgment Support Cases will not only help you
to understand how and when to properly seek discov-
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ery from a new spouse, but will
also give you a refresher on any
television shows you may have
missed while working so hard!
Also, Mr. Kauffman’s article includes a quiz; take it, and you
just might win a prize!
It’s Time to Revisit Child
Support by Sandi Perez, CPA
is an overview of the legislative
changes to child support comEsq., Miami, FL
ponents of Chapter 61, and is
chock-full of tips to assist us in
calculating child support under
the new requirements.
Finally, Dan Crockett addresses a very sensitive topic
for attorneys: The emotional drain on all of us as a result
of what we do for a living. In his article Who’s Got Your
Back? Mr. Crockett provides a synopsis of significant empirical research that may explain why attorneys become
attorneys, and why attorneys may see a higher incidence
of stress-related health issues. All of us, as attorneys,
work hard. To protect and “support” ourselves, we must
learn to de-stress in a healthy way. Mr. Crockett shares
with us how we can do just that.
In closing, this publication would not be possible without the dedicated assistance of our Section Administrator, Summer Hall, and our Florida Bar layout expert,
Lynn Brady, who have, once again, outdone themselves!
Kudos also go to Attorney Eddie Stephens who alone
served as Associate Editor of this edition. Our next issue
– Topics in Mental Health – will be coming to you shortly,
with Sheila Furr, Ph.D. and Attorney Monica Pigna as
Associate Editors.

Editor’s Corner

Thanks to the Commentator
Associate Editor:

Eddie stephens
West palm beach
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The Preparation of a Preliminary
Financial Affidavit
By Edward S. Sachs, CPA, ABV, CFF, CRFA and Patricia L. Young, CFE, FRP; Miami, FL
A financial affidavit is required
within 45 days of service of the petition, therefore it is usually the attorney who prepares the preliminary
financial affidavit. This financial affidavit becomes the ground work for
future financial affidavits prepared
by the financial expert which will
contain more detailed information
and have documentary support and
analysis. Since the attorney is usually
preparing the financial affidavit in order to expedite the legal process, any
omissions or errors can easily be corrected by the financial expert without
having to defend themselves for having made the error. However, completeness of the preliminary financial
affidavit is still critical. Identification
of assets and liabilities is the most
important issue, not valuation. The
use of “To Be Determined” or “To Be
Valued” for the value of assets is preferable when the values are subject
to opinion. This article will provide
many helpful hints to the attorney.
When you are required to prepare
a preliminary financial affidavit without the benefit of reviewing the client’s records beforehand, many of
the income and expense amounts
may have to be estimated. In order
to minimize the number of estimated
amounts you should ask the client to
bring certain records with them to the
initial meeting. The list of documents
that are required by Mandatory Disclosure should be given to the client
prior to the meeting, as these financial
records will also be needed to prepare
the financial affidavit. In addition,
there are other records that are necessary to calculate monthly expenses
and they will be identified throughout
the article as they are needed.
As you go through the sections of
the financial affidavit, you need to
ask the client about each income and
expense item. Specific items requiring your attention will be discussed
in detail.
Some general items to keep in

mind as you prepare a financial affidavit are:
It is extremely helpful for review
and recognition purposes to document
how you arrive at the numbers or what
your sources are. This may be done by
adding notes directly to the financial
affidavit. Income sources may include
“2009 W-2”, “2010 Paystubs”, or the
“2009 Form 1040”. Calculated amounts
might be documented as “1/2 the total Interest and Dividends earned in
2010” for income line 10, or “Average
electricity expense for April – June,
2010” for monthly electricity expense.
Remember that the income and
expense amounts on the financial affidavit are monthly amounts. If the
client provides you with a weekly
amount, multiply it by 4.33, which is
the multiplier used to account for the
actual number of weeks in a month
(52/12 = 4.33).

Last Year’s Income:
You should be able to determine
this amount using the prior year’s W-2
and tax return provided by the client.
This is the one annual amount that
is entered on the financial affidavit.
For many individuals, you may use
their individual income (salary, pension, social security), plus half of the
other shared income shown on the tax
return (if a joint return was filed). You
should review all lines in the Income
section of the tax return (lines 7-22),
but do not include any gains or losses
from lines 13 and 14. Document how
the amount was calculated, such as
“2009 salary plus half of the interest,
dividends and rental income shown
on the 2009 joint tax return.”

Present Monthly Gross
Income and Deductions:
You must ask your clients how
they earn income – do they receive a
salary that does not change, do they
receive bonuses or commissions, do

they receive distributions from business interests? All income must be
included in this section and you will
need records that document it.
Current paystubs or the W-2 are the
best sources for determining salary.
On the W-2, use the amount shown
in the Medicare Wages box. Using
the Taxable Wages or Social Security
Wages amounts could be incorrect. If
the client has any pre-tax deductions
(retirement plan contributions and
insurance premiums are common), the
deducted amounts will not be included
in the Taxable Wages box, but they are
still part of their gross wages. Social
Security deductions end at a certain
wage level, which changes annually,
so that amount may or may not reflect
their entire gross wages for the year.
The Wages and Salary found on the
tax return is the individual’s taxable
wages from the W-2, and does not
include any pre-tax deductions, so it
should only be used if the W-2 or paystubs are not available and it should
be documented if it is your source.
You must arrive at a monthly salary amount for line 1 of the Income
section. Salaries are paid at varying
intervals which are commonly weekly,
bi-weekly, semi-monthly, and monthly. A client will usually be certain
if they are paid weekly or monthly,
but the biweekly and semi-monthly
distinction may not be so clear. Semimonthly payroll is typically paid on
the 1st and 16th of each month, for
a total of 24 pay periods per year.
Biweekly payroll is paid every two
weeks regardless of the date and has
a total of 26 pay periods per year.
The detail on the paystub may
indicate if any income in addition to
salary is being paid, such as bonuses
or commissions. You may use a recent paystub to calculate an average
monthly bonus being paid this year,
or use the year-end paystub from
the prior year to calculate an avercontinued, page 11
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Preliminary Financial Affidavit
from page 9

age monthly bonus. You should also
look at the history of bonuses paid
in past years to determine whether
they have been paid consistently. You
should document how you arrived at
the amount you use. If your client is
paid commissions make sure that
you report what is earned, not what
is received. Voluntary holdback of
commissions is common.
You may use the tax return to
determine monthly interest and dividends. For a preliminary financial
affidavit, you may use half of the total
interest and dividends (unless the accounts are non-marital and specific to
one party) reported on the tax return
for your client and document this
calculation.
If the client filed his tax return
separately, any income in addition to
salary would be attributed to him in
full.
If the parties have any rental
properties, you need to obtain details
about the properties – the address,
mortgage and rental information. You
may use their tax returns to find the
rental income and expense information (on Schedule E) and prepare a
schedule of such to be attached to the
financial affidavit. Be careful not to
include depreciation in your schedule.
While this is a valid expense to enter
on the tax return, it is not a true outlay of cash each month and should
not be included in the net rental income calculation for the financial
affidavit. If the net rental income is
being received by both parties (if you
found your information on a joint tax
return), half of the calculated amount
would be attributed to your client.
Likewise, if the net rental income belongs to only one party, it is included
in that party’s income only.
Clients frequently have expenses
paid by their employer that reduce
their personal living expenses, which
must be indicated on the financial
affidavit in the Income section. An
example of this is a car provided by the
business. While this is an acceptable
business expense to the IRS and not
taxable as income to the individual,
your client is receiving the use of an
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automobile that he does not have to
pay for himself. Normally, the actual
amount paid by the business for the
automobile is used. However, if the
amount is beyond what is commensurate to the person’s normal spending, a
reasonable amount may be estimated.
A salesman may drive an expensive
car to fit in with his clientele, but
would not drive this type of car otherwise. You must also ask the client if he
has his own automobile to use when
he is not working. If he does, the car
provided by the business would not be
included as in-kind income.
Another benefit that may be received from an employer is a meal
allowance. If the client takes business
associates or clients out to lunch or
dinner on a regular basis, he does not
have to pay for some of his own meals
and that reduces their personal living
expenses. If you are told that on the
average, the client dines with two
other people on four nights per week
at an average of $150 per meal, the
client is receiving a weekly benefit of
$200 (1/3 of 4 x $150), or a monthly
benefit of $866.
Make a note in the income section that breaks down the total
reimbursed expenses and inkind
payments into individual monthly
amounts. These amounts should also
be included in the Expense sections
with notes indicating that they are
paid by the business and are included
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on Income line 13.
You need to ask about any income
deductions taken from your client’s
pay other than taxes. Some jobs, such
as firefighters and police officers, have
mandatory union dues or retirement
contributions, and these amounts
must be included in the Monthly Deductions section. For most people
though, contributions to retirement
plans are not mandatory and would
not be included in this section. The
amount the client pays for health
insurance for himself may also be
included in the Deductions section
even if it is not a pre-tax deduction
taken from payroll. Note that the
client’s health insurance should only
be included in one place – either as a
deduction to income or in the expense
section, but not both.
After all monthly income and deductions are determined; you will
need to calculate the monthly income
tax, Social Security, and Medicare
taxes to enter on the financial affidavit. There is software available to do
this. It is not accurate to use the deductions found on a paystub as those
deductions are for the salary only and
do not take into account any other
income factors. In addition, some individuals may have either too much
or too little withholding tax deducted
from their pay based on the number of
exemptions they specify on their W-4.
continued, next page
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Preliminary Financial Affidavit
from preceding page

Average Monthly Expenses
The following are some general
notes regarding monthly expenses:
The expenses reported on the preliminary financial affidavit are
usually those from the intact marriage. Ask the client who is paying
the expenses now. If an expense
always incurred during the intact
marriage is not being incurred due
to a spouse not receiving adequate
support, the expense should still be
listed and footnoted.
Avoid using N/A on the financial
affidavit, give an actual explanation instead.
Encourage clients to give realistic
estimates of their expenses, not a
“wish list.”

Household
There are several household expenses that should be fairly constant: the mortgage or rent payment,
and condominium or homeowner’s
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association fees, if they exist. If the
property taxes and insurance are
included in the mortgage they should
not be listed separately. If they are
not part of the mortgage, those
amounts will need to be determined
on a monthly basis.
For utilities, an average for the
last three months could be used, using the records the client brings to
the meeting. Make a note of the time
frame that was used.
Some expenses are better estimated by asking the client to tell
you what they spend on a weekly
basis. This works well for items like
groceries, meals outside the home,
and maid service. You can multiply
their weekly amount by 4.33 for a
monthly average and document the
calculations.
Any other recurring household
expenses may be written in at the
bottom of this section. An example of
this might be the monthly payment
for a storage unit.

Automobile
Discuss the automobiles and any
other vehicles used by members of
the family. You need to identify the

vehicles and know who uses each. Determine if the vehicles are owned or
leased, as all loan or lease payments
should be entered in this section. A
note should be made to indicate the
amount paid for each party’s automobile. The automobile insurance should
be handled in the same way, by entering a monthly amount and noting the
amount that is for each vehicle.
Gasoline is another item that may
be estimated by asking the client
how much is spent for gas each week
and then calculating the monthly
amount.

Children’s Expenses
Only expenses for minor children
should be listed in this section. If the
parties incur expenses for adult children we suggest those be listed under
household or other expenses, clearly
identifying to whom the expenses
belong.
If the children attend private
school you need to enter the monthly
tuition in this section. Tuition is frequently based on 10 monthly payments, so divide the total of the 10
payments by 12.
continued, next page

MEMBER NEWS
Yueh-Mei Kim Nutter Joins
Brinkley Morgan
Yueh-Mei Kim Nutter, an active
Board Certified member of our Section, has joined Brinkley Morgan
as a partner. She will be working
from both the Fort Lauderdale and
Delray Beach offices of Brinkley
Morgan serving clients in Broward
and Palm Beach County. Ms. Nutter
will spearhead the Marital and Family Law practice
at the firm’s new Delray Beach office.

will continue her work in family law. Evan Baron,
P.A. has been serving the public of Broward County
for over 25 years, and is glad to have Ms. Lungarelli
as its newest associate!

Section member and University of Miami graduate,
Karen Lungarelli, formerly a law clerk with Greene
Smith & Associates, P.A. in Miami, has recently joined
the firm of Evan Baron, P.A., in Weston, where she

Congratulations also go to
Matt Lundy and his new wife
Nava! The two were married in
Tampa on April 30, 2011.

Section member, Loreal
A. Arscott, and her husband,
Dwight, welcomed Leia Avion
Arscott into their family on November 10, 2010. Leia weighed
in at 6 pounds, 10 ounces and
was 18 and 1/2 inches long!
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If the children have a nanny, that
could be written in as an additional
monthly expense at the end of the
section.
Enter the children’s health insurance premium if it is known. If
the children are covered by a family
health insurance plan and the client
cannot identify their portion of the
premium, a note could be made indicating so.
Do the children typically go to summer or holiday camp? Determine the
amount paid for the camps and divide
it by 12 to get a monthly amount to
spread over the entire year.

Insurance
This section is self explanatory. If the
client has a family policy for health
insurance the individual premiums
should be broken down for the client
and the children, if possible. Also ask
if the client has any other types of
insurance that are not listed, such
as a personal articles policy for jewelry or disability insurance, and add
them here.

Other Expenses
These are personal expenses for
the individual for whom the affidavit
is being prepared.
Many of these expenses will be
estimated by the client. To help them,
you should go line by line and ask
for details of their expenses. For
things like sports and hobbies, find
out if they regularly attend sporting
events, or participate in them. If the
client has season tickets for sports,
break down an annual amount into
a monthly expense. The same should
be done for vacations – ask what type
of vacations are usually taken during the year, how often, how much is
spent, and then calculate a monthly
average. If these vacations are taken
with the children, you need to separate out an amount for the children
and enter it in their section. Also ask
about the cell phones used by the
family. If the monthly amount is for
a family plan it should be footnoted.

Payments To Creditors
This section is used when the client is making monthly payments to
creditors for past balances. Those
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payments should be entered in this
section and the average monthly payment for the last three months could
be used. Does the client pay the credit
card balance in full each month? If so,
the payments do not go here. Those
expenses will already have been included elsewhere.
When the creditor is listed, include
the name and the last four digits
of the account number, i.e. Bank of
America Visa #1234.

Assets
You must include the assets of both
parties in this section. Identifying all
assets in the preliminary financial
affidavit is the critical issue. Values
are not as important. Any values you
enter should be as of “Date of Filing”,
unless of course there is a significant
reason for using a different valuation
date.
Ask the client to identify all bank
accounts, investment accounts, and
retirement accounts for both parties. You should note whether the
accounts are held jointly or individually. When listing an account, use the
name of the institution plus the last
four digits of the account number, and
indicate the effective date (statement
date) of all balances.
Discuss all real property owned by
the parties. Do the parties own their
home? If so, ask about the mortgage –
who is the mortgagee? In this section,
list the address of the marital home
and all other properties they own.
When there is a liability associated
with an asset, i.e. a mortgage on a
home or a loan on a car, include the
liability in this section with the asset. This allows you to easily see the
equity in the asset.
Use the appraised value for real
property if one exists. If not, you could
use the Market Value from the county
tax assessor’s office. Document the
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source of the property value.
Do the parties have any business
interests? If so, list the businesses
and the percentage of ownership interest. At this time, you may want to
indicate that the business is “To Be
Valued” rather than estimating the
value.
You will have already discussed
the vehicles used by the family. The
value of a vehicle may be estimated
using Kelley Blue Book (www.kbb.
com). A leased vehicle should not be
included as an asset.
At this time, include all life insurance policies even if they do not have
a cash surrender value, to make sure
that all are identified. Indicate the
face value of the policies as part of
the description.
If the client has indicated that they
have an insurance policy for their
jewelry, there should be jewelry listed
in the asset section but you may want
to use “To Be Determined” for the
value. The amount jewelry is insured
for is usually higher than it could be
sold for. Therefore, jewelry appraisals
may be needed for the purpose of the
dissolution.

Hidden Assets
A review of the most recently filed
tax return may reveal some hidden
assets.
If estimated tax payments are being made, the IRS could be holding a
significant asset of the parties. Look
at the Payments section on page 2 to
determine if estimated tax payments
have been made in the past. If so, it
is likely they are being made now.
An overpayment of taxes that has
been applied to the following year is
an asset. See the Refund section at
the bottom of page 2.
A refund that is being directly
deposited will indicate a checking
continued, next page

Cover Photos Needed!!!
Now that we’ve updated our look, we need your cover photos!
If you would like to submit a large format photo for consideration, please
send it to the Editor, Laura D. Smith at lds@greensmithlaw.com, or
Program Administrator, Summer Hall at shall@flabar.org.

14

COMMENTATOR

Preliminary Financial Affidavit
from preceding page

or savings account that should be
disclosed.
Also review the following schedules from the tax return:
Schedule A: If the client has itemized real estate taxes or mortgage
interest, make sure these assets
and liabilities have been disclosed.
Schedule B: All sources of interest
and dividends are assets. There
are questions at the bottom of
Schedule B relating to foreign
bank accounts. If YES is checked,
confirm that these accounts have
been disclosed.
Schedule C: A source for identifying business income as well as
business assets.
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both parties in this section.
The client needs to identify and
provide statements for all credit
cards, whether held jointly or individually. You will need to have the
balance closest to the Date of Filing
and indicate the effective date (statement date) of the balance.
Determine if there are any loans
outstanding, including student loans,
and include them in this section with
the outstanding balance. Loans, much
like assets, achieve their marital/nonmarital status based on when they
were incurred.

Nonlawyer Disclosure:
The nonlawyer disclosure should
be completed at the end of the financial affidavit if someone other than
an attorney assisted the client in the
preparation of the financial affidavit.

Schedule D: Capital Gains indicate
the sale of securities or other assets which may lead you to other
cash, investment accounts or other
assets. Schedule E: Here you will
find information on businesses and
rental properties.

Liabilities:
You must include the liabilities of

e. sachs

Edward S. Sachs
is Director of the
Litigation Services
Department of Appelrouth Farah &
Co. and has spent
over 20 years as a
forensic accountant
building an expertise in litigation
and valuation mat-

ters. He joined the firm in 1999 and
supervises all business valuations, forensic accounting and ad valorem tax
appeals. He is Accredited in Business
Valuation and is Certified in Financial Forensics by the American Institute of Certified Public Accountants
and is a Certified Forensic Accountant. He serves as an expert witness
in Federal and Circuit Courts and as
a forensic accounting and valuation
consultant to legal counsel.
Patricia L. Young
is the Senior Case
Manager in the
Litigation Department of Appelrouth
Farah & Co. She has
been with the firm
for four years and
is the case manager
on most of the firm’s
p. young
family law matters
which includes preparing client’s financial affidavits, mandatory disclosure,
preparing and fulfilling requests for
production and preparation of income
analysis, lifestyle analysis, alimony
option worksheets and child support
guidelines. Patricia is a Certified Fraud
Examiner, a Florida Registered Paralegal, a Certified Legal Assistant and has
a Masters of Business Administration
from Florida International University

We’re looking for people who like to write!
When family law practitioners have a question about a legal point or need a case to argue it, many of them turn to
the “red books” – The Florida Bar CLE Publications’ family law manuals. Our family law set includes nine books,
four FasTrains and two rules of procedure pamphlets, discussing all areas of family law. Covered topics include
adoption, paternity, dissolution of marriage and proceedings after dissolution, prenuptial and marital settlement
agreements, domestic violence and juvenile law.
One of the reasons our books are so valuable is that individual chapters are written by attorneys with experience
in their fields. Authors perform a valuable service for their fellow practitioners by sharing their knowledge and
practical expertise. Steering committee members review edited chapters for content and provide suggestions for improvement. Although we do not pay our authors, they receive two complimentary copies of the
book and can apply for CLE or certification credit for the time spent on the project.
If you would be interested in volunteering in this way, or would like more information, please contact
Ellen Sloyer at esloyer@flabar.org or 850/561-5709.

The Florida Bar CLE Publications
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“But it is Only Support…”

Using the Collaborative Process for
Financial Issues
By Pamela S. Wynn, JD, MSW, Lake Worth, FL
Collaborative law, a form of structured facilitative- dispute resolution,
grew out of the therapeutic jurisprudence and preventative law movements, and gives clients more control
of the legal process. Unfortunately,
many family lawyers either do not
fully comprehend the differences involved in using the structured collaborative process or do not see the need
for it, especially when the matter is
solely financial based, and does not
involve more sensitive children’s issues. Some attorneys even express
a belief that the process violates our
ethical standards. In fact, our Bounds
of Advocacy Goals for Family Lawyers
[hereafter “Goals”] not only supports
use of the collaborative process, but
also encourages use of its principles
in family law matters.
The collaborative process’ structured negotiations involve three key
objectives. The first objective is the
commitment not to use or threaten court intervention. The formal
contract, typically called the Participation Agreement, is signed by
clients and attorneys and contractually binds everyone who executes
it to this objective. Goal 2.5 urges
family attorneys to resolve matters
by agreement. While the parties to
the Participation Agreement remain
free to abandon the process and use
litigation, most cases reach full resolution without the need to leave the
collaborative process, according to the
International Academy for Collaborative Professionals (IACP).
The second key objective of the
collaborative process is that the negotiations are completely transparent, strictly interest-based, and are
always held with the clients present.
This structure gives full import to
Goal 3.2, “An attorney must provide
sufficient information to permit the
client to make informed decisions.”
Moreover, the transparency commit-

ment includes dealing with all family members’ interests and addressing the underlying family dynamics,
as well as the clients’ values, in the
process.1 This objective changes the
entire focus of negotiations from “Get
it done” to “Do it right.” The typical
evaluation “best day/worst day at
court” scenarios are not used due to
the commitments in the collaborative
contract. Instead, offers are evaluated
based on maximizing both spouses’
interests and maintaining their values, consistent with the admonition of
Goal 2.5 to maximize client autonomy.
The third objective of the collaborative process is to create a deep resolution to the spousal conflict. This is
done by empowering clients through
skill-building during the negotiation
sessions (and outside of them with
the use of coaches, if needed), and by
observing the behavioral standards
and values that the clients have
agreed that they want to maintain
through the divorce. The improved
skills empower the clients to look at
their true interests and allow them to
negotiate for those interests based on
their individual values.
The adversarial process is usually
not ideal for solving problems when
the parties have an ongoing relationship... .2
With contested child-related issues, it is often easy to see that emotional conflicts are ill-suited to the
adversarial process. In the context
of a support case, however, there are
also many emotional issues at play
that are seldom acknowledged. Simply put, money represents a range of
emotions and principles for each individual. In a cooperative divorce, one
spouse’s fear of financial insecurity
often drives the parties to litigation.
The collaborative process addresses
and works through these underlying
emotional issues as an important
part of the negotiations.

Not only does the deep resolution involve the immediate issues, it
specifically plans for the future, thus
“leav[ing] families in better condition
than when they entered the system.
In Re: Report of the Family Court
Steering Committee, 794 So. 2nd 518
(Fla. 2001). The forward-looking aspects of a collaborative agreement
are often the lynchpin in allaying a
client’s anxieties and fear of the future impact of the agreement.
Let’s look at a common scenario in a
support case to illustrate these points:
Jose and Maria have been married
for 19 years and have two children
in college. They utilize the pre-paid
tuition program, which requires an
additional financial input of approximately $7,000 per year. Jose is a successful entrepreneur while Maria
remained home with the children.
The family income has ranged from
$125,000 to $200,000 in the past five
years. Maria was relieved that Jose
was the one dealing with the family
finances and investments. Although
she was not directly involved in the
family finances, she always felt that
Jose did a good job taking care of the
family financially.
Maria has a teaching degree but
has never taught. She is willing to
teach because, in her early 40s, she
can’t imagine “sitting around the
house all day.” Still, she is anxious
about employment outside the home.
She has not been part of the family
financial planning, so she has financial fears. Her friends urge her to seek
a high permanent alimony award
since starting teacher pay is $32,000
per year. Maria is also preoccupied
about her mother’s recent diagnosis
of a terminal illness and predicted
life expectancy of 6-12 months. Maria wonders how she can spend time
with her mother in her last months,
get through the divorce and find a job
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Only Support

from preceding page

Expect a higher
return on life.
Regions Morgan Keegan Trust has
local teams that can help. As your
clients transition into another stage
of life, they will face many new
challenges. They will be seeking
alternative solutions to reach their
financial expectations for the future.
But now it’s time to expect more.
Regions Morgan Keegan Trust offers
the tools your clients will need
to rebuild, preserve, protect, and
grow their wealth. In fact, facing
the future with one of the nation’s
largest Trust companies could
prove invaluable. With experience
in handling $70 billion in assets,
Regions Morgan Keegan Trust
professionals have what it takes to
get your clients to the next level. For
more information, please contact
one of our Regional Trust Managers.

George Lange in Coral Gables
305.460.2675
Mark Middlebrook in Tampa
813.226.1123
John Meffert in Orlando
407.246.8904
©2010 Regions Morgan Keegan Trust. Trust services are
provided through Regions Morgan Keegan Trust, a trade
name for the Trust Division of Regions Bank. Investments
in securities and insurance products held in Regions
Morgan Keegan Trust accounts are not FDIC-insured,
not deposits of Regions Bank, not guaranteed by Regions
Bank, not insured by any federal government agency and
may go down in value.

outside the home.
Jose had an affair recently. He also
had one early in the marriage. Maria
is unwilling to consider reconciliation and has difficulty managing her
feelings of betrayal. Meanwhile, Jose
does not want to “feel like a checkbook.” He has several business ideas
and wants to be able to pursue them
without fear that Maria will make
outrageous support demands if and
when those ventures are successful.
Typical consultation advice for Jose
would include: the suggestion that
he obtain a business valuation and
vocational expert; information about
the lack of legal obligation to adult
children or other family members;
and, a discussion about minimizing
his exposure for permanent alimony.
He would be cautioned against disclosing his desire to start additional
business ventures. On the flip side,
Maria would be advised to maximize
her prospects for permanent alimony
and likely be admonished not to discuss a possible teaching career. She
would probably be advised to obtain
her own business valuation.
One of the key features of the collaborative process is the elimination
of the disparity of knowledge between
the spouses. In Maria’s case, her lack
of knowledge about finances creates
anxiety and makes it difficult for her to
understand what she hears. She fears
financial insecurity, lacks confidence
as she faces middle age and living on
her own (for the first time in her life) as
well as starting a career. Her concern
about her mother’s failing health also
creates anxiety and sadness.
As an important first step, the collaborative team will create a plan to
alleviate Maria’s anxiety as the first
step in the process. She needs information, education and skill building to
calm her fears and anxiety in order to
participate effectively in negotiations.
The team will use a coach or a neutral
mental health professional (NMHP)
to assist Maria in developing skills to
calm her reactions and quell her fears.
Once Maria has these skills, she will
be better able to consider and evaluate the information provided by the

neutral financial professional (NFP)
whom the team has chosen together.
These same skills will build confidence and enhance Maria’s ability to
handle her own finances. Additionally, it will assist the couple in building a working post-divorce relationship and allow them to participate
together in their children’s future
graduations and weddings and as
grandparents, something they both
want. This educational information
helps level the playing field so that
both clients “have sufficient information to participate intelligently in
deciding the objectives or representation and the means by which they are
to be employed,” Comment to Goal 3.2
As the team meets it will consider
the couple’s mutual interest of how
to fund the completion of college for
their children. They will also consider
the effect of Maria’s mother’s illness,
its impact on the timing of her return
to work and her ability to spend time
with her mother during her final
days. If the process has not yet concluded, they may agree to suspend
negotiations as her mother’s death
approaches. Jose may provide an
apology for his extra-marital affairs
while Maria may formally recognize
that Jose is not legally required to
consider her mother’s illness in the
rehabilitative plan.
The collaborative resolution is not
focused on each spouse’s legal entitlements and best-day/worst-day court
scenarios, dueling expert witnesses
and the threat of taking it to the
judge. The process emphasizes the
inter-relatedness of each family member, with the focus on each client’s
interests and the unique emotional
meaning for the clients. It is a clientcenter approach to resolution.
Pauline Teslar, author of Collaborative Divorce, notes that in addition
to dealing with winding up the past,
the collaborative agreement “sets out
plans, intentions and commitments
about good faith behavior for the future based on the integrity of the
participants,” along with a resolution
plan for future conflicts. It will also
contain a maintenance plan that provides opportunities to fine tune the
agreement at critical future passages.
In this case, it would consider both the
possibility of Jose’s future success as
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well as the possibility of business failure, as well as Maria’s employment,
and the ramifications on the support
agreement. The discussion that surrounds this planning is productive
for the clients and ensures that they
understand each other’s interests and
how future conflicts will be handled.
Factors that influence clients’ satisfaction with any negotiation include feeling that they were “heard”
and their needs considered, followed
closely by negotiations that were consistent with their values and morals.
Because the transparent collaborative process deals explicitly with education and skill-building as well as
the values, emotions and perceptions
of the clients, overall satisfaction
with the process is high, according
to the IACP. The structured process
of the collaborative sessions mandate
that each client is heard and their interests considered, which eliminates
the desire to “tell it to the judge,” a
common refrain even in divorces that
amicably settle without litigation.
Most of all, collaboration allows the
clients to gain control of the process
and negotiate settlements based on
their own values.
Pamela S. Wynn of Boynton Beach
represents clients in collaborative
cases and writes two family law related blogs. She has focused on collaborative representation since 2006.
Pamela serves on the board of the
Collaborative Divorce Team, Inc. and
as an adjunct professor at Palm Beach
State College.
Endnotes:
1 Consideration of the opposing client’s interests and needs is typically a point that causes
the most concern to practitioners; however, this
is also supported by our ethical guidelines. See
eg., Comment to Goal 3.4 “…The lawyer should
defer to the client regarding … concern for third
parties who might be adversely affected.” Citation omitted. This is also the reason behind the
requirement that the collaborative professionals
withdraw if the clients abandon the process.
Because all cards are “on the table” far more
information concerning motivation and values is
exchanged in the collaborative process. Without
the assurance that this information will never be
used in an adversarial setting, the clients would
be less willing to fully participate and reveal the
information required to reach a deep resolution.
2 The Florida Bar Family Law Section (2004)
Comment to Goal 7.1 Bounds of Advocacy
Goals for Family Lawyers in Florida.
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Judicial Q&A

with Honorable Catherine Brunson
15th Judicial Circuit, Palm Beach County
The Honorable Catherine Brunson has been a Circuit Judge since
1995. During that time she has spent 9 years in the family division during
two rotations. Judge Brunson currently serves as chief administrative
judge of the 15th Judicial Circuit of Palm Beach. Recently, Judge Brunson
spoke with The Commentator about current support issues and the impact of the downturn of the economy on recent Court presentations.
Q: Generally speaking, from your perspective, what has the effect
been from the downturn in the economy?
Judge Brunson: Due to the lack of jobs, people seem to have a lot less
money available to them and are not meeting their obligations. Because
of that we have more enforcement cases than ever.
Q: Have the types of Court presentations changed because of the
economy?
Judge Brunson: The current economic situation has caused an influx
of pro se litigants. There are more people than ever that either can’t afford or choose not to hire an attorney. Our circuit has a self help center
where people can get forms and pay for short consultations, but it does
become problematic when these individuals ask the Court for relief and
are expected to understand the rules in which to present their issues.
Q: Have you seen many pro se successes?
Judge Brunson: When the parties cooperate, I have seen them continue
to reside in a foreclosed home until it is sold. I have seen middle and
upper class couples separate very peacefully without attorneys. Money
is just money. You either have it, or you don’t.
Q: Have the use of professional experts decreased?
Judge Brunson: I have seen fewer forensic accountants. Attorneys
are relying on their clients to value assets and that testimony usually
is unsubstantiated. Attorneys have to be very careful to present the
appropriate evidence even in the challenging economy.
Q: Any impact of the new child support statute?
Judge Brunson: I haven’t seen people litigate the actual number of
overnights… yet. It is helpful when attorneys present proposed final
judgments that contain the new required information.
Q: Any advice for family attorneys practicing in these difficult
financial times?
Judge Brunson: Good attorneys help cases settle. For those cases that
don’t, narrow the issues. The narrower the issue, the easier and more
efficient the result with be.
This is a stressful job and at times we don’t get along. Even if you don’t
get along with the attorney on the other side, PRETEND TO. Clients
pick up on the dissention which feeds their desire to fight. This makes
trials go longer and adds to the litigation expenses. It is so much easier
when attorneys are professional with each other because it tempers the
negative feelings the parties may have.
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Nominal Alimony:

The Not-So-New Kid on the Block
By Charles T. Boyle, Esq. and Natalie C. Lashway, Esq., Punta Gorda, FL
The Florida Legislature recently
amended Section 61.08, Florida Statutes - The Alimony Statute.1 Those
amendments apply to all pending
cases and all cases filed after July 1,
2010.2 The Alimony Statute does not
mention nominal alimony, but case
law has authorized such an award
since at least 1967.3 Similarly, the
concept of reserving jurisdiction to
award alimony has been recognized
by case law for over 51 years.4 Despite
its long-standing existence, courts
do not commonly award nominal alimony or reserve jurisdiction on the
issue of alimony.5 However, awards
of nominal alimony or reservations
of jurisdiction are becoming more and
more prevalent.6 Given the current
economic state and the high unemployment rate throughout Florida, it
is extremely important for family law
practitioners to consider the issue of
nominal alimony or reservation of
jurisdiction on the issue of alimony
as they prepare their cases.
What is nominal alimony? Essentially, nominal alimony is a variant
of permanent periodic alimony. In
its most traditional form, nominal
alimony is awarded when permanent
periodic alimony would otherwise be
appropriate, but the obligor spouse
currently has little or no ability to
pay.7 Courts have awarded nominal
alimony in varying amounts.8 When
a court awards nominal alimony in
order to reserve jurisdiction to award
alimony in the future, the court’s
intent to do so “should be clearly demonstrated in the final judgment.” 9
The Fifth District Court of Appeals
has instructed courts to expressly reserve jurisdiction on alimony, rather
than award nominal alimony for that
purpose.10 However, the Fifth District
Court of Appeals has since reviewed
nominal alimony cases without similar instruction.11
In order for a court to reserve jurisdiction to award alimony, there
should be “a likelihood of a change

in circumstances in the future that
would warrant an award of alimony
. . . . In other words, there must presently appear in the record foreseeable
circumstances to take place in the future as would at that time support an
award of alimony.”12 In Zarycki-Weig,
the appellate court upheld a denial of
nominal alimony in a gray area marriage where no likelihood of a change
in circumstances that would support
an award of alimony was presented.13
Other courts dealing with nominal
alimony, however, fail to make any
mention of a likelihood of a change in
circumstances in the future or refer to
any facts supporting such a finding.14
The stereotypical scenario for nominal alimony involves a long-term
marriage where there is a disparity
of income between the spouses, but, at
the time of trial, the obligor’s employment or income status has changed
so that the obligor does not have the
ability to pay and therefore the income disparity does not presently exist. See, for example, Misiak, in which
all of these elements were present.15
During the long-term marriage, the
wife did not work, but the husband
earned substantial income permitting them to enjoy a high standard of
living.16 At the time of trial, however,
the husband was unemployed.17 The
trial court denied alimony because
the husband did not have the present
ability to pay and the wife did not
have the need based on her share of
equitable distribution.18 The appellate court reversed and remanded for
an award of nominal alimony.19 Likewise, in Cunningham, all the factors
of the traditional nominal alimony
case were present.20 The parties were
married for 27 years, during which
the husband had earned substantially more income than the wife.21 For
eight years of the marriage the wife
stayed home to raise their children.22
At the time of the final hearing, the
husband’s income had decreased, but
the husband expected his income

would increase in the near future.23
Nonetheless, the husband’s income
was still higher than the wife’s at the
final hearing.24 The trial court denied
nominal alimony finding that the wife
had the need, but the husband did
not have the ability to pay.25 The appellate court reversed and remanded
for nominal alimony to be awarded.26
Notwithstanding the stereotypical
situation, nominal alimony has also
been awarded in other types of cases.
See, for example, Lightcap, in which
most of the elements of the traditional situation were present, but the
wife did not have a current need for
alimony.27 The parties were married
for over 30 years during which time
the husband earned more than the
wife.28 At the end of the marriage, the
wife secured a well-paid position and
the husband retired.29 Despite having
income in excess of the husband’s
at the time of trial, the trial court
awarded the wife nominal alimony
which the appellate court later affirmed.30 In Schlagel, the wife did not
have a demonstrated need for alimony at the time of trial because income
was imputed to her.31 However, the
Second District Court of Appeal found
it was an abuse of discretion to fail to
award at least nominal alimony.32 The
court found that an award of nominal
alimony was required in case the
needy spouse was “unable to secure
employment, after using her best efforts, in the imputed amount.”33
Also, in modification actions seeking the termination of permanent
periodic alimony, rather than terminating alimony altogether, courts
have reduced alimony to a nominal
amount.34 Section 61.14(1)(b), Florida
Statutes (2010), permits either the
reduction or termination of alimony
when an obligee resides with and
has a supportive relationship with
another person. However, case law
demonstrates that courts prefer to reduce, rather than terminate, alimony
in this situation.35 In Bridges, the
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former husband petitioned the trial
court for termination of his alimony
obligation based upon his former
wife’s cohabitation.36 The trial court
terminated the former husband’s alimony obligation.37 The First District
Court of Appeal modified the judgment to provide the former wife with
nominal alimony, ruling that nominal
alimony should be awarded to protect
the former wife’s future interests in
case of a significant change in circumstances.38 In its ruling, the First
District noted that “[t]he voluntary
contribution of a live-in companion
cannot be equated with the legal
obligation of a [spouse or] former
spouse.”39
Nominal alimony has also been
awarded where one party’s potential failure to comply with equitable
distribution could create a need and
necessitate alimony.40 In Bongiorno,
the equitable distribution award provided for the wife to receive income
from a closely held corporation.41 The
husband controlled all funds flowing
through the corporation and had the
ability to disrupt the wife’s income
stream.42 The trial court, therefore,
awarded the wife nominal alimony
in case the husband failed to properly
distribute income from the corporation.43 When the husband failed to
distribute any income to the wife,
the trial court found that the wife
had a need for alimony and awarded
her lump sum alimony.44 On appeal,
the First District Court of Appeal
affirmed the trial court’s holding the
husband in contempt for failing to
pay the lump sum alimony.45
Nominal alimony may be increased
at a later date. To increase alimony, a
party must prove either an increase
in need or an increase in ability to
pay.46 In England, the former wife
sought a modification of alimony that
the court had ordered approximately
21 years earlier.47 The court referred
to the previously ordered $75 per
month alimony as nominal. 48 The
court found that there was both a
substantial increase in need and a
substantial increase in ability to pay,
thereby supporting a modification of
the nominal alimony.49
Unless nominal alimony is awarded or jurisdiction is reserved to award
alimony, a party is forever precluded
from obtaining an award of alimony
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after the conclusion of dissolution of
marriage proceedings.50 The Third
District’s recent opinion in Hill v.
Hill held that “[a] court may not reserve jurisdiction for a future determination of need and entitlement to
alimony without originally making
the statutorily required findings and
awarding, at least, a nominal amount
of permanent alimony or, at the very
minimum, establishing a reasonable
time limit upon the reservation of the
alimony award.”51 In Hill, the Third
District Court of Appeal disallowed
an award of alimony 18 years after
the trial court reserved on the issue
of alimony without awarding at least
nominal alimony or making any finding of need or entitlement to same.52
Therefore, it is critical for family law
practitioners to consider requesting
nominal alimony to preserve any future award and also present evidence
supporting need and entitlement to
such an award.
Please visit http://www.farr.com/
pubs/2010Sept.pdf for a complete
version of this article including an
extensive chart surveying Florida
appellate cases involving nominal
alimony or reservation of jurisdiction
on the alimony issue.
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Endnotes:
1 2010 Fla. Laws 2010-199; 2010 Fla. Sess.
Law Serv. 2010-199.
2 Id.
3 Section 61.08(1), Florida Statutes (2010)
indicates that “the court may grant alimony to
either party which alimony may be bridge-thegap, rehabilitative, durational, or permanent
in nature…”; DuVernoy v. DuVernoy, 202 So.
2d 620 (Fla. 1st DCA 1967).
4 Kirby v. Kirby, 111 So. 2d 299 (Fla. 1st DCA
1959).
5 After an informal review, the authors found
70 Florida appellate cases that referenced
nominal alimony or the reservation of jurisdiction on alimony.
6 After an informal review, the authors found
40 Florida appellate cases that referenced
nominal alimony or reservation of jurisdiction
on alimony from 2000-2011, versus 30 cases
from 1959-2000.
7 See, e.g., Cunningham v. Cunningham, 930
So. 2d 719 (Fla. 2d DCA 2006) (where husband
earned substantially more than wife during
the marriage and wife stayed home with the
children for 8 years of marriage, but husband’s
current income was less than during most of
marriage, court found that nominal alimony
was appropriate).
8 See, Oluwek v. Oluwek, 2 So. 3d 1038 (Fla.
2d DCA 2009) ($100/month); Zohourian v.
Zohourian, 829 So. 2d 256 (Fla. 3d DCA 2002)
($10/month); England v. England, 520 So. 2d
699 (Fla. 4th DCA 1988) ($75/month); Hague
v. Hague, 382 So. 2d 852 (Fla. 3d DCA 1980)
($40/month).
9 Gosline v. Gosline, 435 So. 2d 413, 414 (Fla.
5th DCA 1983).
10 O’Neal v. O’Neal, 407 So. 2d 1011 (Fla. 5th
DCA 1981).
11 See, e.g., Boyle v. Boyle, 30 So. 3d 665 (Fla.
5th DCA 2010); Olsen v. Olsen, 964 So. 2d 798
(Fla. 5th DCA 2007); Marshall v. Marshall, 953
So. 2d 23 (Fla. 5th DCA 2007); Misiak v. Misiak,
898 So. 2d 1159 (Fla. 5th DCA 2005); Ellis v.
Ellis, 699 So. 2d 280 (Fla. 5th DCA 1997); Davis
v. Davis, 691 So. 2d 626 (Fla. 5th DCA 1997);
Felipe v. Felipe, 669 So. 2d 357 (Fla. 5th DCA
1996); Pill v. Pill, 583 So. 2d 1114 (Fla. 5th DCA
1991).
12 Roy v. Roy, 522 So. 2d 75, 76 (Fla. 4th DCA
1988).
13 Zarycki-Weig v. Weig, 25 So. 3d 573 (Fla. 4th
DCA 2009).
14 See, Lightcap v. Lightcap, 14 So. 3d 259
(Fla. 3d DCA 2009); Marshall, 953 So. 2d 23;
Squindo v. Squindo, 943 So. 2d 232 (Fla. 3d
DCA 2006); Misiak, 898 So. 2d 1159; Zohourian, 829 So. 2d 256; Felipe, 669 So. 2d 357;

continued, page 21
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Section “Retreats” to Napa Valley!
Chair Diane M. Kirigin’s out-of-state retreat was held at the Villagio Hotel in Yountsville, California. It was
very well attended by fifty attorneys and their significant others.
Diane, with event chair, Douglas Greenbaum, planned an outstanding retreat. The educational seminar, organized by Dr. Deborah Day, addressed the problems of various forms of addiction when dealing with family law
proceedings. The speakers were so dynamic almost no one left the room during the presentations!
Diane and Doug organized two wonderful wine tours and attendees were treated to four very different wineries.
We first ventured to the Kuleto winery on the top of a mountain. Some of us were white knuckling the one-lane
dirt road on the side of a mountain to get there but we reached the winery and were treated to a view right out
of “A Walk in the Clouds.” We dined atop the mountain before making the trip back down and heading on to the
Quixote winery, a small winery with extraordinarily quirky architecture. On the way out we were treated to a
weather event not experienced often here in south Florida – sleet! Don’t get a bad impression of the weather
however. At all other times it was clear, crisp and beautiful.
The second wine tour took us to Chateau Montelena– the winery made famous as the first American winery
to win a European wine contest. Its story is depicted in the movie “Bottleshock.” After a most delightful tasting
there, we toured Castella De Amorosa– a winery in an actual castle
complete with a moat, dungeons and a torture chamber that was
a little too real to be comfortable. The tasting there included a lesson in blending wines that was fascinating. One attendee gave up
blending a little of this and a little of that– she dumped the contents
of all of the wines in one glass and downed the contents declaring
her blend to be the best.
On Saturday morning, 30 of us – the brave ones – took a balloon
ride over Napa Valley. The day was crystal clear, the scenery divine
and we traveled 7½ miles in the air seeing the valley from above.
It was truly breathtaking. We came down to a smooth landing and
were treated to champagne at Moet et Chandon before returning
to the hotel and attending a meeting of the Executive Council.
After a free afternoon, we got together for a farewell dinner before
returning to the real world.

See Napa Valley photos, page 22 & 23.

Nominal Alimony, from page 19
Schwartz v. Schwartz, 450 So. 2d 277 (Fla. 3d
DCA 1984).
15 Misiak, 898 So. 2d 1159.
16 Id. at 1159.
17 Id. at 1159 – 1160.
18 Id. at 1160.
19 Id. at 1160.
20 Cunningham, 930 So. 2d 719.
21 Id. at 719.
22 Id. at 719.
23 Id. at 719, 720.
24 Id. at 719.
25 Id. at 719, 720.
26 Id. at 721.
27 Lightcap, 14 So. 3d 259.
28 Id. at 260.
29 Id. at 259.

30 Id. at 259, 260.
31 Schlagel v. Schlagel, 973 So. 2d 672 (Fla. 2d
DCA 2008).
32 Id. at 676.
33 Id. at 676-677.
34 See, e.g., Castleberry v. Castleberry, 29 So.
3d 1207 (Fla. 1st DCA 2010); Olsen, 964 So. 2d
798; Brewer v. Brewer, 898 So.2d 986 (Fla. 2d
DCA 2005); Reno v. Reno, 884 So. 2d 462 (Fla.
4th DCA 2004); Bridges v. Bridges, 842 So. 2d
983 (Fla. 1st DCA 2003); Pill, 583 So. 2d 1114.
35 See, Brewer, 898 So. 2d 986; Reno, 884 So.
2d 462; Bridges, 842 So. 2d 983; Pill, 583 So.
2d 1114.
36 Bridges, 842 So. 2d at 984.
37 Id. at 983.
38 Id. at 984.
39 Id. at 984 (quoting Long v. Long, 622 So. 2d
622, 624 (Fla. 2d DCA 1993)).

40 Bongiorno v. Yule, 920 So. 2d 1209 (Fla. 1st
DCA 2006).
41 Id. at 1210.
42 Id. at 1210.
43 Id. at 1210.
44 Id. at 1210.
45 Id. at 1209-1210.
46 England, 520 So. 2d 699.
47 Id.
48 Id. at 702.
49 Id. at 701.
50 DuVernoy, 202 So. 2d 620; Dings v. Dings,
161 So. 2d 227 (Fla. 3d DCA 1964); Schiff v.
Schiff, 123 So. 2d 295 (Fla. 3d DCA 1960); Weiss
v. Weiss, 118 So. 2d 833 (Fla. 3d DCA 1960).
51 Hill v. Hill, 2011 WL 710169 *3 (Fla. 3d
DCA 2011).
52 Id. at *3.
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Come Join Us at the 2011
Matrimonial Trial Ad
by Allyson Hughes, New Port Richey, FL

The Trial Advocacy Course is designed to fast-forward your trial
skills. During the seminar you will learn practical techniques, presentation
pointers, and hot tips to try your case. You will also learn what works
and what doesn’t in a court room. The course is set up to provide the
participant with a hands-on experience in a safe environment. This allows
the participant to build up their confidence in a small group setting.
Another goal of the seminar is to promote board certification. Full
participation in the program serves as one of the trials for the certification
A. HUGHES
requirement to become board certified. The workshop leaders and
lecturers are all board certified and passionate about the benefits of certification. They are
willing to share their thoughts and personal insight about the merits of becoming board
certified.
A tremendous feature of the Trial Advocacy Course is the networking opportunity.
Participants have the ability to meet other family law practitioners and top parenting plan
evaluators from across the state. Because of the 8 person make-up of the individual groups,
and the intense work performed in each group, many friendships are forged for years to
come.
Come join us in Fort Lauderdale August 11 - 14th, 2011 for another great year of Trial
Ad! Hurry up and register as registration space is limited. Registration forms and
course information are located on pages 39-42.

Course No. 1286R
COURSE CLASSIFICATION: advanced LEVEL

Harbor Beach Marriott Resort & Spa
3030 Holiday Drive • Fort Lauderdale, FL 33316 • (954) 525-4000
Attendance Limited to 80 Registrants!
Registration Deadline — July 15, 2011
No On-Site Registration
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Keeping it All in the Family:
Taking Financial Discovery from the New
Spouse in Post-Judgment Support Cases
By Ronald H. Kauffman, Esq., Miami, FL
Bob and Sandy Simpson’s marriage ended in divorce court. Did that
finish the matter? No way. Bob remembered you as a good listener, and
he is back in your office after getting
hit with a contempt motion. Bob looks
like the walking dead as he nervously
hands you a hard copy of the motion.
Bob tells you he’s not bothered by
contempt, or even getting sent to the
big house, but if the subpoena is not
“squashed” – he’ll be six feet under.
The subpoena was not served on Bob
though; his new wife Nueva is the
human target. The subpoena seeks
information on Nueva’s income and
business.
These are not good times for the
Simpsons. Bob earns 30-something
a year from the Biz, way down from
the happy days when he earned mad
money flipping hot properties.1 Bob
has no assets in his name besides an
American chopper, a souvenir from
his married with children days.
Sandy, the bachelorette, lives with
friends near Smallville – it’s a full
house. Sandy feeds her son Dexter the
leftovers she sneaks while moonlighting for a top chef. Sandy is a law and
order gal, but her boyfriend Chuck is
an outcast who drives Sandy crazy
like a fox.
Bob is not the biggest loser though;
Bob married the good wife, and is
‘livin’ large’ in Nueva’s house. Nueva
took Bob to Hawaii when he turned
Five-O, and bought him a top gear car.
Bob sponges off Nueva’s largesse, and
has no problem keeping up with the
Kardashians.
Ever the gossip girl, Sandy tells
her attorney there is easy money to be
had if Nueva is brought in the game.
Sandy also confesses with glee that
she would like to ruin Bob’s charmed
life, and turn him into one of those
mad men. Bob tells you he and Sandy are bitter rivals, and wants a ‘no
holds barred’ trial to burn the notice
of deposition.

Just as the world turns, parties
remarry after divorce; and their new
spouses can sometimes get caught
in the post-divorce dragnet. Courts
generally will not consider the income and assets of the new spouse
for purposes of modifying or enforcing
child support and alimony. Moreover, courts cannot impose liability
for marital obligations on the new
spouse. Accordingly, discovery of the
income and financial resources of a
new spouse is usually out of bounds.
The big picture this article paints
is that there are two different standards authorizing discovery of a new
spouse’s finances in post-judgment
alimony and child support cases.2

Alimony: The Shield
Assume Sandy’s contempt action
against Bob is limited to alimony.
When Bob shuffles into your office
holding Nueva’s notice of deposition,
what is the answer to that $64,000
Question: is the subpoena served on
Nueva justified?3
Curb your enthusiasm, the answer
is the right of privacy. Compared to
Florida’s privacy laws, Federal laws
seem to come from another world.
For example, the U.S. Constitution
does not specifically mention a right
of privacy. Instead, federal privacy
law developed over time on specific
issues, in a variety of cases – such as
Roe v. Wade – which periodically face
the jeopardy of being overturned.4
Vice versa, the Florida Constitution
contains an express right of privacy
written into it:
Every natural person has the
right to be let alone and free from
governmental intrusion into the
person’s private life except as
otherwise provided herein. This
section shall not be construed to
limit the public’s right of access
to public records and meetings as
provided by law.5

Given that Florida’s right to privacy is not a fringe doctrine, but is
an express provision in the state
Constitution, the Florida Supreme
Court has concluded that the privacy right in Florida’s Constitution
is much broader in scope than that
of the Federal Constitution.6
The unintended disclosure of personal financial information is extremely dangerous, and keeping it
hidden from criminal minds is an out
of control problem. In order to keep
financial information secure, it is usually withheld from people with family
ties, let alone the real world. Despite
these privacy concerns, the state –
through the Family Law Rules of
Procedure for example – can require
the disclosure of sensitive records.
Even then, disclosure can be made
in a ‘nip/tuck’ fashion, which scrubs
away sensitive information from public view.7
Demonstrating 20/20 foresight,
the Florida Supreme Court has tried
to do the right thing, and extend an
individual’s legitimate expectation of
privacy to cover their financial and
bank records.8 In cases propounding
discovery on the young and the restless new spouse, the right to privacy
has served as a sanctuary to revealing the family fortune.
In addition to the strong privacy
rights in Florida, there is the issue of
relevance. Generally, a new spouse is
not required to pay the child or spousal support owed by his or her current
spouse. 9 The financial status of a
new spouse is therefore not relevant
to a determination of the amount of
alimony a divorced spouse is capable
of paying.10 A trial court is limited to
considering the financial resources of
the parties, not the chips of assistance
thrown to them by family or friends.11
Schneider v. Schneider, 348 So.2d
612 (Fla. 4th DCA 1977) is the guiding light for discovery of a new
spouse’s financials in alimony cases.
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All in the Family

from preceding page
In Schneider, the former wife served
interrogatories requesting information about the new wife’s bank accounts and real estate holdings. Mr.
Schneider’s objections to discovery
did not receive cheers from the judge,
and when the gun smoke cleared, he
filed an interlocutory appeal with the
court’s clerks. The Fourth District
reversed the trial order, and denied
access to the new wife’s financials.
In order to overcome the relevancy and right to privacy objections,
Schneider placed the burden of proof
on the party seeking discovery. 12
Schneider required a showing that a
former spouse was deliberately terminating or reducing employment
to keep from paying alimony, and
relying on the new spouse for living expenses in completion of the
scheme.13 Put simply, in order to overcome objections to financial discovery
of Nueva, Sandy must prove that Bob
is a pretty little liar about his income.
The challenge in demonstrating
Bob had a scheme to avoid paying
alimony can be as hard as winning
American Idol. 14 When the new
spouse is a high income earner, it
is not enough to show that Bob is
living the good life. In every case
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in which the new spouse is a high
income earner, the former spouses
are going to receive big love from
their new spouses.15 Evidence that
Nueva paid for Bob’s attorneys’ fees,
for example, is not enough to overcome Sandy’s burden.16 Additionally,
alleging Bob overstated his expenses
– in order to mislead the trial court
as to his ability to pay alimony – is
insufficient.17 The challenge is showing what a scheme to avoid paying
alimony looks like.
One of these amazing stories can
be found in Hayden v. Hayden, 662
So.2d 713 (Fla. 4th DCA 1995). A
true blood businessman, Mr. Hayden
had an MBA degree, yet worked parttime at less than $1,000 per month
– far less than other men of a certain
age.18 Testimony about Mr. Hayden’s
extensive job search was found to be
shameless, and the court concluded
he was faking it. Most shocking, forensic investigators deduced from
tax returns that the new wife had
between $40,000 and $125,000 in
income producing assets, and did not
work outside the home. Mr. Hayden
may have been bewitched by his new
wife, but evidence that he transferred
assets into her name looked more
like a cover up than the work of an
angel.19 Perhaps Mr. Hayden was just
being human, but to the court he appeared to be transferring assets to

avoid alimony payments.
In addition to portraying a typical
family feud, the Hayden case added
something extra to the Schneider
test: “if there is a showing that the
husband has transferred significant
assets to the [new] wife’s name, and
as a result has no assets of his own
with which to satisfy his support
obligations, then the present wife’s
finances are relevant to the question
of the ability of the husband to pay
alimony and child support to the former spouse.”20
The twin peaks of Schneider and
Hayden, which established the criteria
for permitting discovery of the new
spouse, may have also taught spouses
how to get smart about their schemes.
In Pratt v. Pratt, 645 So.2d 510 (Fla. 3d
DCA 1994) for instance, Mr. Pratt had a
change of heart about paying alimony
after leaving his nine to five job.
Demonstrating greed, and a bit of
masterpiece theatre, Mr. Pratt testified his new wife owned her own
business alone, and he held no interest in it. However, the new wife’s
business had one major customer,
who happened to be the same major customer at Mr. Pratt’s old business. Moreover, Mr. Pratt and his new
wife shared joint checking accounts
– which contained deposits from the
business – from which Mr. Pratt could
unilaterally make withdrawals.21 The
trial court did not have to hire
Sherlock to determine who’s
the boss of the Pratt family biz.
The Third District affirmed that
an undercover boss of a closely
held business was suspect, and
permitted discovery of the new
wife’s financials.
The rationale of Schneider
and Hayden is not the big bang
theory. What’s happening is the
court is balancing the relevancy
and privacy rights of the new
spouse, against specific concerns of men behaving badly:
e.g. the voluntary and deliberate divestments of assets and
reductions of income to forward
schemes. Sandy must establish
that Bob has done an extreme
makeover to his employment to
avoid paying alimony, and relied on Nueva for living expenses – or transferred significant
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assets to her – and cannot satisfy his
alimony obligations.”22 After exposing
Bob’s masquerade, Nueva’s finances
become relevant to the question of
Bob’s ability to pay alimony; and may
cause Bob to be rushed to the ER, or
at least the general hospital.

Child Support: Burden of
Proof
Back at the office, assume Sandy’s
contempt action concerns child support. Are the issues in the battle over
Nueva’s subpoena the same as the
alimony case, or is there something
new?
You bet your life there is something
new. The standard for permitting discovery of a new spouse in post-judgment child support cases is less than
perfect. The burden of proof, in plain
lingo, requires clear and convincing
evidence that the remarried parent
cannot fulfill his or her duty out of his
or her own funds. If so, the finances of
the new spouse are discoverable.23 For
some, it can take more than 48-hours
to see through the weeds covering the
two standards, and even courts have
made bloopers.24
The justification for the different
strokes is that in child support cases,
both parents may be ordered to support the children.25 You don’t have to be
The Mentalist to know that in alimony
cases, the obligation to pay support can
only be on one spouse.26 The dual obligation to support the child, which now
meets the parents, was not always the
law of child support – in fact it went
through growing pains.
The parent game has changed,
and the 1970s would prove to be the
wonder years for developing the standard for discovery of a new spouse’s
financials in child support cases. Prior to 1971, the burden to support a
child fell only on the family guy. In
language invoking fire, brimstone,
and other mysteries of The Bible, the
Florida Supreme Court held:
The law imposes on civilized man
the duty to provide . . . raiment for
his own. It was one of the conditions
upon which Adam was bounced
out of the garden, and it has been
the law ever since . . . [W]hen the
Chancellor is concerned with their
breach and butter, he does not take
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his cue from Elijah and the ravens,
he draws it from the earnings of
the father.27]

For better or for worse, the duties
imposed on “civilized man” have made
a quantum leap. Civilized man no
longer bears Adam’s raiment duties
at home alone, but shares them with
desperate housewives. In 1971, the
Legislature amended Florida Statute
§61.13, and authorized courts to order:
“[E]ither or both parents who
owe a duty of support to a child
to pay support to the other parent
or, in the case of both parents, to
a third party who has custody in
accordance with the child support
guidelines schedule.”28]

27

Simpson, 280 So.2d 482 (Fla. 1st DCA
1973) the father filed a petition for
downward modification of his child
support due to his separation from
the Air Force, and his former wife’s
remarriage.33 At trial, the court sustained an objection to the questioning
about the new husband’s earnings.
In reversing the trial court, the
First District relied on that 70s show
of legislative changes – which put an
equal duty on both parents to support the children of a marriage – and
permitted discovery of the financial
information of the new spouse. The
Birge court acknowledged the naked
truth: that there is no legal duty on a
stepparent to support stepchildren.34
However, in a smack down to the
objections to discovery, the First District reasoned that the new spouse’s
financial circumstances are necessarily material and relevant to the
former wife’s ability to contribute to
the support of children.35
However, Birge is now a cold case.
continued, next page

This public policy more closely represents the modern family, and was
recently strengthened by new Florida
Statutes. The new statutes became
effective on January 1, 2011, making
them modern marvels. The new laws
were enacted because the previous
statutory laws had a huge shortcoming: they did not provide principles a
court should follow when establishing or modifying child support
obligations.29 The
new statutes establish that in our
community: “[e]
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band’s income, and he appealed. The
peal was left pushing daisies.
The Condon court modified the appellate court, before ruling, noted
from preceding page
Birge ruling by requiring that the that the trial court had already relied
party seeking discovery from a new on the husband’s new wife’s income
Sensing that Birge’s lack of a clear spouse bear the burden of proving in making the modified child supstandard might create disorder in the through “clear and convincing evi- port calculation. The First District,
court, the First District soon modified dence” that the “remarried parent is which established itself as the court
it in Condon v. Condon, 295 So.2d 681 unable to discharge the duty to pro- of transformers in this area – and in
(Fla. 1st DCA 1974). Alice Condon vide for the needs of the child out of breaking away from Condon – took
filed a petition for an upwards modifi- her or his own funds.”[Italics added].37 the high road, and reasoned that: “in
The Condon court reasoned that order to do equity between the parcation of child support. After learning
her former husband remarried, Alice without a trace of evidence that the ties,” the trial court should consider
went in search of the new spouse’s fi- remarried parent cannot provide for the income of the new husband too.40
nancials by subpoenaing that girl for the child’s needs out of his own funds, However, in authorizing discovery
deposition. Although Alice’s subpoena discovery of the new spouse’s finances based on an equitable, even-stevens
would “foster undue harassment to rationale, the Young court pushed to
was quashed, all was not lost.
the
current
family unit,” and con- the outer limits of Condon.41
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Carter Psychology Center provides a full range of professional
weighing the relevancy and
services designed to assist legal professionals and their clients.
privacy rights of the new
Parenting Coordination
Re-Location Risk Assessments
spouse against the dual support role both parents have
Litigation Consultation
Parenting Fitness Evaluations
with the remarried spouse’s
Family Law Mediation
Parenting Plan Evaluations
ability to meet a child’s
needs. In the frontline of a
Dr. Carter’s new book,
Expert Testimony
Review of Expert Reports/Opinions
courtroom, Sandy must esParenting Coordination:
Services available throughout Florida
tablish that Bob is not a rich
A Practical Guide for
Family Law Professionals
man but a poor man, and
Dr. Debra K. Carter (Licensed Psychologist, PY 3897)
is on sale now at all major
cannot fulfill a duty of supon-line
booksellers.
Order
port himself. However, the
Co-Founder and Clinical Director
your copy today!
Young case, and the others
(941) 753-0064 www.CarterPsych.com
following Condon, suggest
that Condon may be a house
National Cooperative Parenting Center
Learn about other services &
for the children
of cards, and the weakest
www.TheNCPC.com
Training for Professionals at
link in the two standards.
888-455-NCPC or (941) 855-0255

All in the Family

spring 2011

COMMENTATOR

29

Conclusion: The Closer
In these days of our lives, many
areas in the practice of family law are
so obscure, they seem off the map. As
the daily show of post-judgment cases
gets larger, the chances of having a
stand off in this underreported area
increases. The good news is that it
doesn’t take CSI: Miami’s Lt. Horatio
and his entourage to know that the
right of privacy is strong medicine in
Florida.43 New spouses have successfully relied on the right to privacy to
keep their financial information from
the ex-wives club.
The right to privacy is not unlimited.44 Courts have carved exceptions
to the right of privacy with almost
surgical precision. The standards for
allowing discovery of a new spouse
in alimony and child support cases
vary considerably, and one practically
needs Gray’s Anatomy to distinguish
the two.45
Fortunately, it is not man vs. wild
in the Southern Reporter. In alimony
cases, Sandy and her attorney must
become mythbusters. Sandy must
show Bob is ‘breaking bad’: creating a
scheme of transferring assets, or terminating or reducing employment, to
avoid his alimony obligations. In child
support cases, showing Bob cannot
provide for Dexter’s needs out of his
own funds, may be enough to make
Sandy feel like she’s on Dancing with
the Stars.46 Attorneys wanting to be
the defenders of their client’s privacy
would be wise to spend 60 minutes
learning the different standards today,
before taking a taxi to court tomorrow.
Ronald H. Kauffman is a member
of the Florida Bar Family Law Section, and practices marital and family
law in Miami.
Proofreaders of this article have reported
spotting references to television shows in
the text. I have no comment, but let’s make
a deal: a $20 gift certificate at iTunes will
be awarded to the first alert reader who
sends me a list containing the most television show titles mentioned in the text.
OFFICIAL RULES:
1. Pretty much everything counts, except
the footnotes (which are only included to
avoid offending members of the Entertainment, Arts and Sports Law Section of the
Florida Bar).

continued, next page
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2. The first reader who responds with a list
of the most number of shows wins.
3. Contest ends 30 days after publication.

Endnotes
1 See Underwater Treasure: Equitable Distribution of the Save Our Homes Limitation, 85
Fla.B.J. 34 (February 2011) (contains a concise
account of the then current status of the real
estate market.).
2 It is beyond the scope of this article whether
and how income and assets of a new spouse can
satisfy the statutory basis for modification or
termination of alimony or child support obligations.
3 $64,000 Question, (CBS television broadcast, 1955-1958).
4 See Roe v. Wade, 410 U.S. 113 (1973).
5 See Art. 1, §23, Fla.Const.
6 See Winfield v. Div. of Pari-Mutuel Wagering, Dept. of Business Regulation, 477 So.2d
544 (Fla. 1985).
7 See Woodward v. Berkery, 714 So.2d 1027,
1035 (Fla. 4th DCA 1998). See also, Fla.
Fam.L.R.P. 12.280(d) (“Records found to be
confidential . . . shall be sealed on request of
a party.”) Accord, Fla.R.Jud.Admin. 2.420(e)
(providing a procedure to determine the confidentiality of court records.)
8 See Winfield, at 548.
9 See Lau v. Lau, 407 So.2d 927, 928 (Fla. 3d
DCA 1982).
10 See Montgomery v. Montgomery, 426 So.2d

spring 2011
1255, 1256 (Fla. 1st DCA 1983). Accord Harman v. Harman, 523 So.2d 187 (Fla. 2d DCA
1988).
11 See Rogers v. Rogers, 821 So.2d 902, 903
(Fla. 3d DCA 2002).
12 See Schneider, at 612.
13 See Id.
14 American Idol (Fox television broadcast,
2002-current).
15 See Sullivan v. Sullivan, 593 So.2d 1153
(Fla. 4th DCA 1992) (finding: “even though appellant may be the beneficiary of her largesse,
since there is no legal obligation, we believe
attribution to him is not allowable in this
context.”). See also Vega v. Swait, 961 So.2d
1102, 1104 (Fla. 4th DCA 2007) (determining
that while the Former Wife did present evidence suggesting that her former husband was
relying on his new wife for some of his living
expenses, the former wife never attempted to
show that he reduced employment to evade
alimony.).
16 See Id.
17 See Montgomery at 1256.
18 See Hayden at 715.
19 See Id.
20 See Id. at 716.
21 See Pratt at 512
22 See Hayden at 716.
23 See Condon v. Condon, 295 So.2d 681, 683
(Fla. 1st DCA 1974).
24 See Rosales v. Rosales, 599 So.2d 799 (Fla.
3d DCA 1992) (relying on Lau v. Lau and
Schneider v. Schneider, two alimony cases, the
court held: “income of custodial parent’s new
spouse not properly considered in determining
non-custodial parent’s child support obligation.”)[Italics added]. But see Schneider at 613
(in reversing an order overruling objections to
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questioning the new wife in an alimony case,
the court noted: “[c]ited to us are Birge and
Condon which are rather on point but have
to do with child support.”)[Internal citations
omitted].
25 See Young v. Young, 465 So.2d 652, 653
(Fla. 1st DCA 1985) (holding that the natural
parents of a minor child have an equal responsibility within the bounds of equity to provide
support for their child.).
26 The Mentalist (CBS television broadcast,
2008-current).
27 See Pollack v. Pollack, 31 So.2d 253, 254
(Fla. 1947).
28 See §61.13(1)(a), Fla.Stat. (2010).
29 See House of Representatives Staff Analysis
on CS/HB 907 (April 12, 2010) (determining
current statutory law did not provide principles a court should follow when establishing
or modifying child support obligations, and
creating the new: “s. 61.29, F.S., to establish the
. . . principles that a court must follow when
establishing or modifying child support.”)
30 See §61.29(1), Fla.Stat. (2010).
31 See §61.29(3), Fla.Stat. (2010).
32 See Id.
33 See Birge at 483.
34 Id.
35 Id.
36 See Condon at 682.
37 See Id. at 683.
38 Id.
39 Cougar Town, (ABC television broadcast,
2009-current).
40 See Young at 653.
41 See Young at 654 (Booth,
J., dissenting) (In his dissent,
Judge Booth complained
that the father failed to present evidence satisfying the
Condon rule [e.g. that the
mother’s funds were insufficient to provide her share
of child support]. “The natural father seeks to avoid his
obligation to contribute an
equitable share by establishing that the stepfather is able
to support the child. This is
plainly erroneous.”).
42 See Escanesy at 630.
43 CSI: Miami (CBS television broadcast, 2002-current).
44 See Winfield, at 548.
45 Henry Gray, Gray’s Anatomy: The Anatomical Basis
of Clinical Practice (40th ed.
2008). Not the citation you
were expecting?
46 Dancing with the Stars
(ABC television broadcast,
GP10-01838P-N08/10
2005-current).
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It’s Time to Revisit Child Support
By Sandra L. Perez, CPA, ABV, CFF, Fort Lauderdale, FL
Last year’s legislative changes to
our beloved Chapter 61 are now in
effect and include
substantial changes regarding child
support under Section 61.30, Florida
Statutes. This ars. perez
ticle will discuss
what’s new in calculating child support, how these changes could impact
your cases and provide you with some
helpful tips for your practice.

Minimum Income
Imputation
The concept of income imputation is not new, however changes
were enacted in an effort to provide
more guidance and clarity on when
and how to impute. In order for the
court to impute income, it must find
that the party’s unemployment or
underemployment is voluntary.1 The
amount of imputation is to be based
on the recent work history, qualifications and prevailing earning levels in
the community if the information is
available.2 Further, the statute now
says that income records that are
more than five years old cannot be
utilized.3
There will be an automatic imputation if the income information is
unavailable, the parent is not participating in the proceedings or the parent fails to supply adequate financial
information.4 There is a rebuttable
presumption that the parent’s income
is the “median income of year-round
full-time workers as derived from
current population reports or replacement reports published by the United
States Bureau of the Census.”5 Be
very careful here. There are a multitude of ways to pull income data from
the Census Bureau, based on gender,
industry, geographic location (from
very broad to very narrow), ethnicity and age among other variables.
As one can imagine, these nuances

can affect the numbers dramatically. and at 40% (twelve overnights) the
However, it appears the statute does amount is $524 per month. Therefore,
not direct you to indentifythe demo- for an extra three nights the payment
graphic of the party at issue even drops by almost $400 per month and
though common sense may dictate for double the amount of nights, the
otherwise. Currently, the median payment drops by more than half
earnings in Florida for year round from $1,298 to $524. If this was a
full time workers is $39,122 for men pre-existing case and the Father had
and $32,109 for women based on 2009 30% timesharing, he would be paydata.6
ing $1,268 per month under reguLet’s think about the potential im- lar guidelines calculations because
pact of this median income approach. he didn’t meet the 40% threshold
Would a minimum wage earner be pe- to use the gross up method. Under
nalized by this imputation? What
about the doctor or other high
wage earner that refuses to parTo find the tables for median
ticipate in the process or refuses
to provide financial records? Will
earnings in Florida for year-round
that party’s income be imputed
full time workers go to
at these minimum amounts of
$39,122 and $32,109, potentially
www.factfinder.census.gov.
resulting in a windfall to that
party on the support amount to
Click “get data” under American
be paid? How about the mom
Community Survey. Then click on
that voluntarily wants to stay
at home to take care of the kids
2009 American Community Survey
but whose work history reflects
that she could only earn $20,000
1 year Estimate. To the right click
per year? Will she be tagged with
“detailed tables”. Select “State” under
$32,109 for support purposes?
The court does have some latitude
geographic type and select “Florida”
as it can refuse to impute the
median income but it must make
and click “add” and then “next”.
specific findings of fact.7

Gross Up Method
The determination of when
to use the gross up method has
changed as well. It is now to be used
when one party has 20% of the overnights down from the previous 40%
threshold (or seventy-three nights
down from one hundred and fortysix).8 Assume the following facts: Father earns $200,000, Mother earns
$30,000 and will receive $4,000 per
month in alimony, they have two children whose child care and insurance
costs are $500 and $400 per month
respectively. At 20% timesharing
(approximately six overnights per
month), the Father would pay $1,298
per month; at 30% (nine overnights)
the amount drops to $905 per month

Scroll down to Table B20017,
click “add” and “show result”.

these new rules, his 30% timesharing would now qualify for using the
gross up method and the payment
would be $905 or $363 less per month.
Whether this parent should come in
and modify to reduce his or her payments obviously will depend on the
circumstances of the case. Certainly,
the dollars should not be the driving
force behind timesharing arrangements, however, if you have any clients whose timesharing falls between
20% and 39%, it may be worth revisiting.
It should be noted that there are
continued, next page
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situations where the payments may
be greater under the gross up method
versus the regular guideline calculations. There are also situations where
the party with greater earnings and
greater timesharing may be paying
support to the other party.

Other Changes
A few other changes to the child
support statute should be noted.
When calculating the support amount
per the guideline tables, the child
care costs are no longer reduced by
25%.9 All child support orders and income deduction orders entered after
October 1, 2010, must now schedule
out the reduced amount of support
after each child emancipates and the
effective date(s) of such change(s) in
support.10 Regarding requests to deviate from the guidelines, additional
factors that can be considered include
the impact of the child and dependent
care tax credit, earned income credit,
dependency exemption and waiver
thereof.11

Summary
The recent legislation, now in effect, makes substantial changes to
the child support statutes. It expands
and clarifies when and how to impute
income. It also reduces the threshold
for using the gross up method from
40% to 20% timesharing. However,
the gross up method does not always
produce a lower support amount
than regular guidelines calculations.
Counsel should make sure their child
support calculation software is updated to include these legislative
changes in order to properly advise
clients on their impact.
Sandra Perez is the Director of Family Law Forensic Services at Berkowitz Dick Pollack and Brant, CPAs. Ms.
Perez is the Director of Family Law
Forensic Services. A forensic expert in
matrimonial and fraud litigation for
more than 17 years, Ms. Perez assists
attorneys in all financial aspects of
family law and divorce issues. She is a

qualified expert witness who regularly
testifies in depositions and before the
court. She is regularly called upon to
trace the sources and uses of funds
especially in connection with the determination of marital versus nonmarital assets and claims of dissipation. In addition, Ms. Perez provides
valuable assistance in settlement conferences and mediation. Preparing
complex financial affidavits, comprehensive income analyses, lifestyle and
net worth analyses, child support and
alimony calculations are among the
services performed by Ms. Perez. She
critiques opposing expert calculations
and assists in cross examination. Her
work also includes production and
discovery management, such as complying with mandatory disclosure,
drafting deposition questions and responding to standard interrogatories
and requests for production.
Ms. Perez’ typical clients are high net
worth individuals with complex assets, many of which being held in trust
or foreign jurisdictions. Ms. Perez
has been recognized as one of the Top
CPAs in Litigation Support by the
South Florida Legal Guide each year
since 2006.
Endnotes:
1 Fl. Stat. § 61.30(2)(b) (2010).
2 Id.
3 Fl. Stat. § 61.30(2)(b)2a.
4 Fl. Stat. § 61.30(2)(b). Please note the courtdoes have some discretion to forego an imputation, i.e. where necessary for the unemployed or
underemployed parent to stay home with the
child or children subject to the child support
calculation. Id.
5 Id.
6 U.S. Census, Amer. Comm. Survey (2009),
available at http://factfinder.census.gov/
servlet/DTTable?_bm=y&-context=dt&ds_name=ACS_2009_1YR_G00_&-mt_
name=ACS_2009_1YR_G2000_B20017&CONTEXT=dt&-tree_id=309&-geo_
id=04000US12&-search_results=01000US&format=&-_lang=en
7 Fl. Stat. § 61.30(2)(b)1.
8 Fl. Stat. § 61.30(11)(b)8.
9 Fl. Stat. § 61.30(7).
10 Fl. Stat. § 61.13(1)(a)1b,c.
11 Fl. Stat. § 61.30(11)(a)8.
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Who’s Got Your Back?
By Dan Crockett, MS, LMHC, CAP, CSAT, Winter Park, FL
As we all know, our everyday lives
make tremendous demands on us.
Our families, jobs, personal and professional relationships, even hobbies,
take time, energy, and effort to make
them worthwhile. Our physical and
emotional health can determine our
success at these activities, and especially in our career.
Lawyers are a unique breed.
Empirical studies show that they
have certain personality and cognitive characteristics that began in
childhood and tend to amplify in law
school, with some traits becoming
pervasive, leading to problems later
in life.
In June 1997, a paper by Dr. Susan
Daicoff , a law professor at Florida
Coastal School of Law, was published
in American University Law Review.
She reviewed almost 40 years of
previously unorganized empirical
research on attorneys and law students.1
Her review showed that some distinctive characteristics shared by
lawyers as children and as undergraduates are: they have significant
needs for dominance, leadership,
and attention; they prefer initiating
activity; they often place a greater
emphasis than most on scholastic
achievement, reading, and self-discipline; and their fathers were likely
dominant and strong. Many have
good social skills, but many also show
a low interest in emotions or in the
feelings of others.
Testing of pre-law students showed
they scored highest on self-confidence,
dominance, and exhibition scales,
and lowest on (self) abasement and
deference scales. This information
supports the finding of their collective
need to be leaders, to attract attention, and to avoid feeling inferior or
assuming subordinate roles.
Andrew Benjamin, a leader in research and counseling of attorneys,
states in a 1986 article,2 “Before law
school, people are as emotionally
healthy as the general population, yet
they become much less healthy soon
after entering law school.” By the end

of the first year, 20% of law students
developed depression, and by the
third year over 40% had significant
levels of depressive symptoms. The
study noted that 12% experienced
such significant depression as to warrant psychiatric evaluation and intervention, as compared to only 3% to 9%
of the general population.
These symptoms didn’t abate and
often persisted after students passed
the bar and began practicing law.
In addition, law students reported
significantly high levels of academic stress and fear-of-failing stress.
Law students reported a greater frequency of excessive alcohol and other
substance abuse as a means of coping
with their stress rather than to seek
help to deal with it.
According to Benjamin, “The adversarial nature of legal education
and the legal system encourages the
development of a world view that
fosters suspiciousness, hostility, and
aggression . . . Such a world view
leaves law students suffering from
chronically elevated levels of hostility, cynicism and aggression.”
New attorneys who are entering
into the workplace with established
dysfunctional patterns of behavior
can adversely impact their clients’
best interests and that of the legal
system. In a broader sense, higher
levels of depression, anxiety, interpersonal problems, substance abuse,
as well as gambling and sexual addictions not only affect the quality of
their work, but also their law firm,
their clients, and their families.
In February, 1995, the ABA Young
Lawyers Division submitted a recommendation that the “American Bar
Association encourages those bodies
that govern attorneys and the practice of law in each state and territory
to establish a requirement that every
three years each attorney complete at
least one hour of mandatory Continuing Legal Education related to the
prevention, detection and treatment
of chemical dependency in the profession, in those states with mandatory
CLE.”3

The ABA’s reasons for this kind of
CLE include “studies from the Washington State Bar Association found
that 21% of lawyers in that state are
addicted to alcohol or other drugs
as compared to 10% in the general
population. . . [and] findings from
California and Georgia estimate that
60% to 80% of lawyer discipline cases
are the result of addiction. . . addicted
attorneys and judges put stress on
our profession as a whole by shifting
the work load to other attorneys and
judges in their practice or court, and
they do a disservice to their clients
due to their impaired capacity to provide competent advice and counsel.”
Lawyers also suffer more from depression and suicide than any other
profession. Lawyers had the highest
rate of depression compared to 103
other occupations in a 1990 Johns
Hopkins study. They were found to
“suffer from clinical depression at a
rate of almost four times that of the
norm . . . [and] from reports of Lawyers Assistance Programs across the
country, it is verifiable that suicide
among male lawyers is approximately
two (2) times more likely than among
men in the general population.”4
One of the reasons given for the
high depression rates is that lawyers,
by their training, are pessimists. They
are trained to think in worst-case
scenarios and plan for all possible
disasters. This may make them good
lawyers but this kind of pervasive
thinking can lead to a downward spiral emotionally. Pessimism is a welldocumented risk factor and cause of
major depression.
Psychologist Albert Ellis called
this “awfulizing.” Individuals who
awfulize activities of daily living can
be significantly impaired by an overwhelming sense of failure and demise, leading to unremitting anxiety
and depression.5
Another trait lawyers share is perfectionism, what Ellis called “Musts.”
He states an attitude of “I must be
perfect in everything I do or I will
continued, next page
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be a failure” is living to a standard
that doesn’t allow oneself to make
mistakes and is a setup for failure. It
raises anxiety and often makes others
miserable.6
A third problem for lawyers is job
dissatisfaction. Beginning in law
school, the use of the Socratic method
and heavy work load fosters competition, social isolation, and an emphasis
on professionalism. Intense competition among students often discourages them from seeking help from
others. This behavior evolves into
isolation and increases emotional
distress. Once established, these behaviors become difficult to change.
Recently I spoke to several clients
who are lawyers about their experience in law school. One shared that
it wasn’t uncommon for the students
to hide reference books in the law library as a way to get the upper hand

spring 2011
on their competition. And then he
smiled and said “I loved those days.”
The irony for him was those days
were the beginning of his alcohol
dependence, work addiction, major
depressions, and severe organ and
health problems that almost cost him
his marriage and, ultimately, his life.
Throughout the United States,
people, mostly lawyers, professors,
and psychology researchers, have tirelessly worked to bring about change
at law schools. Jason M. Dolin, Esq.,
Adjunct Professor, Capital University
Law School, discusses changes in curriculum providing team projects to
unite students to help break down the
barriers of non-cooperation. He also
discusses supervised internships for
new lawyers, similar to those of doctors and mental health professionals,
and that law schools reduce the glut
of law students. “When there are too
many lawyers and not enough clients,
there is a greater temptation for attorneys to over-promise and, once the
client has been landed, to overbill. . .
Further, in a too-competitive market,

lawyers are tempted to handle cases
that are beyond their competence . . .
The results can be disastrous and the
clients pay the price.” 7
A 2003 report, The State of the
Legal Profession in North Carolina8,
indicated some positive trends had
developed. At the time, the same criteria were present in numerous other
state reports as well. The reports indicated that attorney job satisfaction
increased, primarily due to making
more money while working fewer
hours than a decade ago, and other
satisfactions, “intellectual challenge,
autonomy, status, co-workers, the
quality of their work and their relationships with clients remained the
same.” They also reported a reduction
of discrimination and sexual harassment in the workplace and that 20%
had stopped drinking and 92% didn’t
smoke.
Of concern, 4.6% reported having
thoughts of taking their own lives at
least once a month, and an additional
15.6% reported having such thoughts
less often than once a month. Lawcontinued, next page
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yers also reported exercising less and
“the percentage of lawyers reporting
diagnoses of stress-related diseases,
including coronary artery disease, hypertension, and ulcers, has increased
(26.2% vs. 22% in the 1991 report).”
In 2005, Florida lawyers reported
their main concerns were balancing
family and work and dealing with
stress. They identified the most significant problems facing lawyers as
the public’s poor view of lawyers,
the lack of ethics/professionalism,
too many lawyers, and the negative
impact of lawyer advertising on the
public.9
Since 2007, lawyers across the
country have been laid off, closed
their practices, or are holding on
by a thread. This June, the Florida
Lawyers Assistance Program (FLA)
writes that they are receiving more
calls from Florida attorneys dealing
with stress and depression due to the
economic downturn. “Our Clinical
Director, Dr. Weinstein, is dealing
with more serious cases (some suicidal) than any of us can remember.”10
The FLA and the Florida Bar Center
for Professionalism are developing
a workshop to “help lawyers work
through difficult financial transitions
and learn how to weather the storm
. . . which will hopefully be presented
in November 2009.” I suggest lawyers
reading this go to the FLA Program
Web site and register for this workshop. You may help yourself, or gain
valuable information to help a colleague.
In my outpatient therapy practice
we are seeing more professionals in
greater distress due to the economic
situation. Many patients are presenting with chronic depression, anxiety,
and addictions. More patients are
experiencing threats of divorce and/or
bankruptcy, and yet, ironically, cannot afford to separate or live in separate dwellings. This kind of pressurecooker increases tension, arguments,
and feelings of hopelessness.
There are solutions to the problems that lawyers are facing. Some
of the problems will be better solved
with the help of professionals trained
specifically to deal with the specific
serious issues. During a recent talk I
gave to a group of attorneys, I shared
that if one of their children was hav-

COMMENTATOR
ing problems breathing or complaining of chest pain, they would immediately take their child to a specialist.
But, if the lawyer is having problems
breathing or is having chest pain, he/
she will put an appointment with a
professional on their calendar and
then postpone another three times
before seeking help. The whole room
quieted. I had hit on a point that
resonated within the entire group.
As mentioned earlier, law school emphasizes analytical thinking with
almost no concern for one’s personal
feelings or those of others. Individuals in law school often lose a sense of
inner connectedness with themselves
and their relationships. These feelings of aloneness and isolation, for
many lawyers, deepen over the years.
When one is out of touch with themselves, recognizing where one needs
to set healthy limits becomes more
difficult. The individual begins to
function in a more all-or-nothing kind
of state. Because they don’t set limits, lawyers often take on too much
work, they don’t have time to return
calls, work out, or pursue hobbies,
and their marriages often suffer. It is
not uncommon for lawyers to spend
more time at the office, while accomplishing less. Addictive disorders can
become more prevalent and anger,
hostility, and isolation become the
norm.
The neglect and abuse – as is common in addiction – of oneself often
leads to increased feelings of loneliness and anxiety. The constant pressure of this feeling state will ultimately become depression, leading
to more marked dysfunctions in the
person’s life. “I can’t live like this. It’s
too painful. I’d rather be dead,” was
the opening remark by a lawyer who
told me she was at a point where she
could hardly get out of bed, and when
she made it to the office, all she could
do was just close her door and stare
at her desk.
Depression is serious, it is not
a weakness, and you can get better and reclaim your life and your
life’s energy. Left untreated, common
symptoms of depression can make
work and daily life almost impossible.
Depression can skew your view of
the world, making everything seem
hopeless. Depression can make you
continued, next page
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Who’s Got Your Back
from preceding page

feel utterly alone. Some symptoms of
depression include:
• Feeling sad, empty, hopeless, or
numb.
• Loss of interest in things you used
to enjoy. You might no longer bother with hobbies . . . friends. . . or sex.
• Irritability or anxiety. You might
be short-tempered and find it hard
to relax.
• Trouble making decisions. It’s hard
to think clearly or concentrate.
Making simple choices can seem
overwhelming.
• Feeling guilty or worthless. These
feelings are often exaggerated or
inappropriate to the situation,
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such as feeling guilty for things
that aren’t your fault or you have
no control over, or feeling intense
guilt for minor mistakes.
• Thoughts of death and suicide.
Some people wish that they were
dead, while others make explicit
plans to hurt themselves.11
I’d also add another symptom: Using drugs or alcohol to cope with your
life or to get to sleep, your spouse
or others suggesting you seem depressed, or that they are concerned
about your drug or alcohol intake.
There are many things a lawyer
can do to begin attacking depression and anxiety. The first step is admitting that the problem exists. The
second step is to tell another person.
People were born to be connected,
and lawyers in general will find this a
difficult step to take, but reaching out

to another for support is important if
you want to succeed.
If you drink alcohol, or use
drugs or drink a lot of coffee,
make a commitment to stop doing
so for at least six months. Alcohol
is a depressant, as are many drugs.
Coffee or sports drinks are loaded
with caffeine, a stimulant that can
intensify anxiety and deepen depression and mental confusion. After a
period of abstinence, many lawyers
that I’ve worked with have decided
not to return to drinking or drug use
because they recognize the impact
these substances had on their mental
state and their relationships.
Begin an exercise program.
Exercise is one of the best ways to
reduce depressive symptoms and regain lost energy. It’s always good to
get a physical first and tell your doctor that you’re going to start working out. Exercise can be any form of
physical activity that gets your heart
rate up for 20-30 minutes a day; a
brisk walk, cycling, swimming, or going to a gym. And do it with another
person when possible. Connecting to
a human being, having a shared experience makes life more enjoyable. Try
joining an exercise class or hiring a
personal trainer. Having another person as part of your exercise program
makes it easier to be accountable.
Diet. As my son says “garbage in,
garbage out.” He’s a cyclist, and views
food most of the time as fuel. Fifteen
years ago he began to regulate his
food intake to serve him rather than
the other way around. Essentially,
he just eats healthier but not fanatically. He still has an Italian meal or a
piece of cake once in a while, but most
days he doesn’t eat “comfort food or
fast foods,” he doesn’t over-eat and,
except on rare occasions, he doesn’t
drink any kind of stimulant. What
I’ve seen over these years is a healthy
and very calm individual who thinks
clearly and has boundless energy in
spite of his stressful lifestyle.
For serious or chronic depression, sometimes medications are
needed, but many people can overcome depression and anxiety by utilizing the services of a well-trained
therapist. Sometimes a combination
of both medication and therapy is
needed. If you have serious depres-
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sion, or are having suicidal thoughts,
it’s imperative you talk with someone
who is capable of helping you so you
can reclaim your life.
It’s been said that alcohol and drug
addiction, or, for that matter, any addiction, is insidious. The root meaning
of insidious is “to wait in ambush.” No
one has ever told me they wanted to
be an alcoholic or addict when they
grew up. For 25 years I’ve worked
with hundreds of men and women,
mostly professionals, who have addictive disorders and each one was
surprised to find themselves in this
predicament. Addiction lays in ambush. No one plans on being an addict any more than someone plans
to have diabetes, or cancer. But once
you’ve been ambushed, you’ve got it.
It’s a disease and it’s not going to go
away on its own. Left untreated it
will destroy your career, reputation,
marriage, and, ultimately, take your
life.
Nationally, 15-20% of lawyers have
a substance abuse problem, which is
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almost double the national average
of 10%. Some of the symptoms of
substance abuse include:
• Continued use of alcohol in spite
of a recurrent physical or psychological problem that is most likely
caused by the use of alcohol.
• A large amount of time is spent in
alcohol related-activities, whether
with others or alone.
• Withdrawal symptoms, such as
nausea, sweating, shakiness, irritability, and anxiety, when you
stop the use of alcohol after a time
of heavy drinking.
• Tolerance – drinking more in order
to feel its effects.
• Neglect of important activities,
such as work, marital, children
or social relationships, or recreational and personal activities.
• Excessive use – heavy drinking or
drinking for longer periods of time,
drinking at work or during lunch,
drinking more than planned.

• Impaired control – making repeated promises or unsuccessful
attempts to cut down on consumption.
When I use the word addiction, I’m
also talking about alcohol addiction.
Alcohol is just a liquid drug. Addiction is a debilitating illness. Many
people in the medical profession are
not well trained in addiction, and, in
their attempt to help a patient reduce
their anxiety or physical pain, have
prescribed medications that are just
as, or more, addicting than alcohol.
Lawyers tend to be highly competitive and perfectionistic. Failure is not
acceptable. But, unless you’re God,
then you will make mistakes and
won’t always succeed. This makes
logical sense, but in the deeper recesses of their minds, lawyers have been
programmed since childhood that
they can’t fail. By becoming aware of
your self-talk and making strong efforts to change or dispute your beliefs
continued, next page
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with more rational thinking, you can
begin to lift the burden of perfectionism.
There’s a lot of help out there, and
you don’t have to do it alone. The
Florida Lawyers Assistance Program,
(FLA) formed in 1986, (800- 2828981, http://fla-lap.org/) can be a
good start. You can call anonymously
and find out what they have to offer.
“Paramount to FLA is the protection
of confidentiality for those attorneys
who contact FLA for help.”12 They can
also refer you to a good therapist or
psychiatrist in your area who works
well with lawyers.
Dan Crockett, MS, LMHC, CAP, CSAT
New Leaf Center
1850 Lee Road, Suite 116
Winter Park, Florida, 32789
www.Newleafcenter.com
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The Family Law Section presents

Matrimonial Trial
Advocacy Seminar
COURSE CLASSIFICATION: advanced LEVEL

August 11 - 14, 2011
Harbor Beach Marriott Resort & Spa
3030 Holiday Drive
Fort Lauderdale, FL 33316
(954) 525-4000

Attendance is Limited
to 80 Registrants!
Registration Deadline — July 15, 2011
No On-Site Registration
Course No. 1286R

40

COMMENTATOR

spring 2011

2011 Trial Advocacy Program
Fast forward your trial skills! Present a family law case from start to finish with top matrimonial practitioners and
distinguished members from the judiciary in a workshop setting. The participants will be divided into small groups
headed by a workshop leader and will receive individualized attention. You will get viewpoints and constructive
critiques from judges, board certified family law attorneys and licensed psychologists – learn and benefit from their
years of experience! Program qualifies as a trial credit for board certification purposes.

ALSO:

LEARN:










How to analyze your case
How to organize your presentation
How to be persuasive
Which exhibits are effective (and which are not)

●

Materials will come in an e-file and will be
downloadable.

●
●

To save trees, no hardcopies will be provided.

●

To simulate a real case experience, court room
attire will be required.

How to introduce evidence (and how to object)
How to deal with a psychological expert
How to deal with parenting plan evaluations
What are the latest trial tips, tactics and tools

To get the most out of the seminar, participation
will be mandatory; credit will be received by the
registrant only by participating in all workshops
and attending all lectures.

HOTEL RESERVATIONS: A block of rooms has been reserved at Harbor Beach Marriott Resort and Spa, at the
rate of $134 single/double occupancy. To make reservations, call Harbor Beach Marriott Resort and Spa direct at
888-236-2427 or (954) 525-4000. When making reservations use GROUP CODE - The Florida Bar. Reservations
must be made by July 18, 2011 to assure the group rate and availability. After that date, the group rate will be granted
on a “space available” basis.
REFUND POLICY: The total number of registrants is limited. Registrations must be accompanied by the registration fee and will be accepted in chronological order as they are received. Refunds are given 30 days prior to the seminar.
After July 15, 2011 there will be no refunds. A $25 service fee applies to refund requests.
COURSE MATERIALS: Course materials will be e-mailed to all registrants prior to the seminar. Attendees must
bring their materials with them or they will be required to purchase the materials on site, $50, if they desire a copy during
the seminar.

CLE CREDITS
CLER PROGRAM

CERTIFICATION PROGRAM

General: 26.0 hours
Ethics: 1.0 hour

Marital and Family Law: 26.0 hours

(Maximum Credit: 26.0 hours)

(Maximum Credit: 26.0 hours)

Program qualifies as a trial for board certification purposes
PARTICIPANTS MUST ATTEND ALL WORKSHOPS TO CONCLUSION TO RECEIVE CLE CREDIT. Credit may be applied to
more than one of the programs above but cannot exceed the maximum for any given program. Please keep a record of credit
hours earned. RETURN YOUR COMPLETED CLER AFFIDAVIT PRIOR TO CLER REPORTING DATE (see Bar News label).
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Schedule of Events
THURSDAY, August 11, 2011

SATURDAY, August 13, 2011

6:30 p.m.
Check In

7:00 a.m. – 7:50 a.m.
Continental Breakfast

7:00 p.m.
Welcome and Orientation

8:00 a.m. – 8:45 a.m.
Trial Tips and Demonstrative Evidence
David L. Manz, Marathon

7:15 p.m. – 8:15 p.m.
Opening Statement
General Magistrate, Diane Kirigin, Delray Beach
Terry L. Fogel, Miami
Allyson Hughes, New Port Richey

FRIDAY, August 12, 2011
7:00 a.m. – 7:50 a.m.
Continental Breakfast
8:00 a.m. – 9:00 a.m.
Case Analysis: Issue Spotting with Workshop
Leaders
9:00 a.m. – 9:15 a.m.
Break
9:15 a.m. – 11:00 a.m.
Workshop 1: Opening Statement
11:00 a.m. – 11:15 a.m.
Break
11:15 a.m. – 12:15 p.m.
Direct/Cross Examination: Lecture and
Demonstration
Melinda P. Gamot, Palm Beach (Lecture)
Elisha D. Roy, West Palm Beach (Demonstration)
Thomas Duggar, Tallahassee (Demonstration)

9:00 a.m. – 11:30 a.m.
Workshop 3: Examination of Parties:
Parenting Issues
11:45 a.m. – 12:45 p.m.
Examination of Psychological Experts:
Lecture and Demonstration
Allyson Hughes, New Port Richey
(Lecture and Demonstration)
Deborah O. Day, Psy. D., Winter Park
(Lecture and Demonstration)
12:45 p.m. – 1:45 p.m.
Lunch (on your own)
1:45 p.m. – 4:45 p.m.
Workshop 4: Examination of Expert Psychological
Witnesses
5:00 p.m. – 5:45 p.m.
Judicial Perspective on Closing Arguments
Judge Susan F. Greenhawt, Fort Lauderdale (Lecture)
Scott L. Rubin, Miami (Demonstration)
Elisha D. Roy, West Palm Beach (Demonstration)
6:00 p.m. – 7:30 p.m.
Reception

SUNDAY, August 14, 2011

12:15 p.m. – 2:45 p.m.
Lunch (Box Lunch to be provided)

8:00 a.m. – 8:50 a.m.
Continental Breakfast

3:00 p.m. – 6:00 p.m.
Workshop 2: Direct and Cross Examination of the
Parties at a Temporary Relief Hearing on Support
Issues

9:00 a.m. – 9:45 a.m.
Preparation of Orders and Preservation of Errors
Maria C. Gonzalez, North Miami Beach

6:00 p.m. – 6:10 p.m.
Break
6:10 p.m. – 7:05 p.m.
Evidence: Lecture and Demonstration
Judge Richard Weis, Tampa (Lecture)
Kathryn Beamer, North Palm Beach (Demonstration)
Andrew L. Salvage, Fort Lauderdale (Demonstration)
7:10 p.m. – 8:35 p.m.
Professional Ethics: Dinner and Lecture
Evan Marks, Miami

9:45 a.m. – 10:00 a.m.
Break
10:00 a.m. – 1:00 p.m.
Workshop 5: Final Arguments

42

COMMENTATOR

spring 2011

Registration
*****There will be no on-site registration*****
Register me for “Matrimonial Trial Advocacy Seminar”
(091) HARBOR BEACH MARRIOTT RESORT & SPA, FORT LAUDERDALE, FL (August 11-14, 2011)
TO REGISTER BY  MAIL, SEND THIS FORM TO The Florida Bar, Order Entry Department, 651 E. Jefferson Street,
Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card information
filled in below. If you have questions, call 850/561-5831. NO ON-SITE REGISTRATION AND LIMITED REGISTRATIONS.
Name___________________________________________________________Florida Bar #_____________________
Address________________________________________________________________________________________
City/State/Zip____________________________________________________________________________________
Phone_________________________________________________________________________________________
Email__________________________________________________________________________________________
SLH: Course No. 1286R

❑ Please check here if you have a disability that may require special attention or services. To ensure availability of
appropriate accommodations, attach a general description of your needs. We will contact you for further coordination.

REGISTRATION FEE (check one):
❑ Member of the Family Law Section: $850
❑ Non-section member: $950

METHOD OF PAYMENT (check one):
❑ Check enclosed made payable to The Florida Bar
❑ Credit Card ❏ MASTERCARD ❏ VISA ❏ DISCOVER ❏ AMEX

Exp. Date: ____/____ (MO/YR)

Signature:______________________________________________________________________________________
Name on Card:__________________________________________________________________________________
Billing Zip Code__________________________________________________________________________________
Card No.:_______________________________________________________________________________________

Please answer the following for group assignments:
1. Are you Certified in Marital & Family Law?
____No    _____Yes If yes, specify area(s) of certification
___________________________________________________________________________________________
2. What percentage of your practice involves family litigation? ________
3. How many years have you practiced law? ________
4. How many contested hearings or trials have you attended in which have you been counsel? ________
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Materials to Enhance Your Practice
DVDs and CDs
______ [1263D]

ABC’s of Starting and Managing Your Law Practice, DVD ...................................................... $50.00

[1094C]

Building Business in a Down Economy, audio CD................................................................... $50.00

______ [1265D]

Building the Small Firm Marketing Program, DVD................................................................... $50.00

______ [1266D]

Law Firm Financial Management for the Non-Financial Professional, DVD ............................ $50.00

______ [1091D]

Lawyer As Employer, DVD ...................................................................................................... $50.00

CLER credit: 2.50 General

CLER credit: 2.50 General, including 1.00 Ethics
CLER credit: 2.50 General, including 2.50 Ethics
CLER credit: 2.00 General

CLER credit: 3.00 General, including 2.00 Ethics
Certification credit: 2.50 Labor & Employment Law

______ [0793D]

Maintaining a TRUSTworthy Trust Account, DVD.................................................................... $50.00

______ [1264D]

Technology Planning for the New Law Practice, DVD ............................................................. $50.00

CLER credit: 1.00 General, including 1.00 Ethics
CLER credit: 2.00 General

PRACTICE MANAGEMENT BOOKS
______ [4400010] How to Start and Build a Law Practice .................................................................................... $56.00
______ [4400007] Maintaining a Trust Account Using QuickBooks®..................................................................... $65.00

OTHER PRACTICE AIDS
______ [4400011] Administrative Forms Handbook (on CD) ................................................................................ $50.00
______ [4400008] Sample Policies for Law Office Personnel (on CD) ................................................................. $50.00
SuBTOTAL: $
SALES TAx (FL residents apply your county’s rate or attach tax exempt certificate): $

TOTAL: $
SHIP TO
Attorney / Customer Number

Name: ________________________________________________

Firm Name: ____________________________________________________________________________________
Physical Address (no P.O. Boxes): ________________________________________________________________
City / State / Zip: _______________________________________________________________________________
Phone: (

)

Fax: (

)

PAYMENT TYPE
 Check # ____________________
Check Amount $____________________
 MasterCard
 Visa
 Discover
 American Express

Fax #: 850-561-9413
Signature: _____________________________________________________________________________________
Name of Cardholder: _________________________________________ Billing Zip Code: ____________________
Card #: ______________________________________________________________ Expiration Date: ____– 20____
Year

RETuRN OR ExCHANGE INFORMATION: Requests for refunds or exchanges must be in writing and accompanied by the purchased materials promptly after the
materials have been received. A $25 service fee applies to all refund requests and returned materials are not eligible for CLE credit.

Rev. 08/11

Month

Mail completed form (with check payable to The Florida Bar, or credit card information) to:
The Florida Bar, Order Entry, 651 East Jefferson Street, Tallahassee, FL 32399-2300. (Phone: 850/561-5831)
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The Florida Bar
651 East Jefferson Street
Tallahassee, FL 32399-2300

Are you ready for the challenge?

PROVE YOU’RE AN EXPERT
BECOME BOARD CERTIFIED
Board certified lawyers are legal experts
dedicated to professional excellence.

FloridaBar.org/certification

