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Chair’s Message
Happy Winter!

A full six months 
have passed since I was 
sworn in as Chair of the 
Family Law Section, 
and it has been a whirl-
wind. Beginning with 
the Leadership Retreat 
in St. Augustine in Au-
gust, and then heading 
out west for the Out-
of-State Retreat in Se-
attle in September, the 
Section has been on the 
move! We have seen the 

FAMSEG online newsletter in our inboxes on the first 
of every month. The CLE Committee is keeping every-
one educated; the Membership Committee is recruiting 
new members; the Legislation Committee is beginning 
its meetings for the 2017 Legislative Session; and the 
Finance Committee has considered dozens of scholarship 
applications in conjunction with certain of our events. 

We look ahead, now, to the January meetings, and our 
annual Marital and Family Law Review Course – back 
at the newly renovated Loews Royal Pacific. I am sure 
that Aimee Gross and her Review Course Committee 
members Philip Wartenberg, Bonnie Sockel-Stone and 
Heather Apicella are 
preparing a fantas-
tically informative 
program for 2017!

We want you to 
become as active as 
you can in the Sec-
tion. If you have not 
yet joined a commit-
tee, please, reach 
out! The Section website is very informative, and is 
getting better every day. There are lists of our opera-
tional and substantive committees, complete with the 
names of all officers and members. If you are looking 
for your niche, please do not hesitate to contact me at 
LDS@GreeneSmithLaw.com, or (786) 552-3473.

Laura Davis Smith
Section Chair
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Comments from the Chair of the 
Publications Committee

This Winter Edition of the Commentator introduces our readership to the new Co-
Vice Chairs of the Commentator, Heather Apicella and Tenesia Hall. We thank them 
for their hard work in making this edition possible. A special thank you to all of our 
authors and to Laura Davis Smith, who continues to support and assist the Publica-
tions Committee as we work to increase and improve the Section’s publications. For 
those of you attending Section meetings and retreats this year, please consider sending 
your photographs from these events to be included in future Commentator editions 
and/or FAMSEG newsletters. We encourage all of our members to send us announce-
ments, ideas for topics and issues to be addressed in upcoming publications, as well as 

potential Commentator or Bar Journal articles. You can e-mail me directly at: julia.wyda@brinkleymorgan.
com. We look forward to hearing from you!

Family Law Section

In State Retreat
May 18 - 21, 2017

Cheeca Lodge & Spa
81801 Overseas Highway • Islamorada, Florida 33036

SAVE THE 
DATE!

JULIA WYDA
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Representing Children: 
The Great Conundrum

By Trudy Browne, Esq., Miami, Florida 

K.B. is a 17 year 
old foster child. She 
was impregnated 
by her uncle at the 
age of 12. K.B.’s 
family has had a 
long history with 
the Department of 
Children and Fam-
ilies (“DCF”) due 

to allegations of substance abuse, 
neglect, and abandonment. K.B. was 
taken away from her parents and 
moved in with relatives with the hope 
that this would provide her with a 
more stable life and be in her best 
interests. K.B. was removed from her 
relative’s home in 2011, after the rela-
tives were no longer able to care for 
her. Then, K.B. was sexually abused 
by her grandfather. She lived in mul-
tiple foster homes in several counties 
throughout Florida, would often run 
away from the foster homes, and may 
be a victim of human trafficking. K.B. 
also has an 8 month-old baby, who is 
similarly in the dependency system. 

DCF is seeking to place K.B. in 
a Residential Treatment Center 
(“RTC”). An RTC is a live-in health 
care facility providing therapy for 
substance abuse, mental illness, and/
or other behavioral problems. Pursu-
ant to Fla. R. Juv. P 8.350 and Section 
39.407, Florida Statutes whenever 
DCF believes that a child, who is in 
its legal custody, may require place-
ment in an RTC, DCF shall arrange to 
have the child assessed by a qualified 
evaluator. The qualified evaluator 
must be a psychiatrist or a psycholo-
gist licensed in Florida with at least 
three (3) years of experience in the 
diagnosis and treatment of serious 
emotional disturbances in children. 

T. BROWNE

The qualified evaluator must have no 
conflict of interest with any facility or 
RTC or program and shall file notice 
with the court and all parties. M.W. v. 
Davis, 756 So. 2d 90 (Fla. 2000).

K.B. attended a pick-up order hear-
ing and the assigned circuit court 
judge ordered a drug test, based on 
the recommendation of the Guard-
ian Ad Litem and the attorney ad 
litem, who is employed by “Our Kids 
of Miami-Dade/Monroe, Inc.” Our 
Kids of Miami-Dade/Monroe, Inc., 
is a Florida non-profit corporation 
providing community based care, case 
management, and placement options 
for foster children. The judge’s or-
der directed K.B. to submit to an as-
sessment by the Juvenile Addiction 
Receiving Facility (JARF) and also 
ordered that K.B. be transported by 
secure transport to and from that fa-
cility. That order was immediately fol-
lowed by an involuntary, non-noticed, 
drug test which the court verbally 
direct K.B. to complete.

Representing a child is no different 
from representing an adult. A client is 
a client. Yet, there is added protection 
the system wants to give to a child. 
But, what happens when that protec-
tion becomes unconstitutional - a vio-
lation her due process rights? K.B., a 
seventeen year-old foster child, seeks 
an issuance of a writ of certiorari to 
quash a circuit court order directing 
her to submit to an assessment by 
the JARF and to be transported to 
and from that facility. That order im-
mediately followed an involuntary 
non-noticed drug test which the trial 
court verbally required K.B. to com-
plete. The attorney ad litem objected 
on the grounds that it was improper 
under the Marchman Act, Chapter 
393 of the Florida Statutes.

In order to obtain certiorari relief, 
K.B. needed to demonstrate: (1) a de-
parture from essential requirements 
of law; (2) resulting in material injury 
for the remainder of the case; and 
(3) that cannot be corrected on post-
judgment appeal. E.G. v. Department 
of Families, 193 So. 3d 78, 80 (Fla.3rd 
DCA 2016) (Damsky v. University of 
Miami, 152 So. 3d 789, 792 (Fla. 3d 
DCA 2014). 

The order entered by the trial court 
without proper notice violates K.B.’s 
due process. Under the pertinent pro-
visions of the Marchman Act, specifi-
cally sections 397.675, and 397.6811 
through 397.6818, Florida Statutes, 
the petition must explain the peti-
tioner’s reasons for believing that 
the respondent is substance abuse 
impaired and, because of such im-
pairment, has lost the power of self-
control regarding substance abuse.

K.B. was given no such notice and 
no petition was filed. These circum-
stances also violated K.B.’s right to 
be represented by counsel. Hillsbor-
ough City v. Albrechta, 841 So. 2nd 
644 (Fla. 2d DCA 2003). K.B.’s attor-
neys, Lawyers for Children America 
(“LFCA”) and pro bono private attor-
neys argued this appeal.

LFCA is a nonprofit organization 
that provides free legal assistance 
to children who are victims of abuse, 
neglect, and abandonment. LFCA re-
cruits, trains, and supports volunteer 
lawyers who provide pro bono legal 
representation to children, with a 
special focus on serving dependent 
children in foster care and youth 
aging out of foster care. In Florida, 
where children in dependency court 
are not entitled to government-fund-
ed attorneys, LFCA fills a critical gap 

continued, next page
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in services to this vulnerable popula-
tion. LFCA engages the legal skills 
and talents of pro bono attorneys to 
provide children the legal representa-
tion they need and deserve.

LFCA-Miami has recruited, 
trained, and supported over 1,500 
pro bono attorneys who have 
provided free legal representation 
to over 3,000 abused and neglected 
children in our community. If you are 
interested in giving or becoming a 
volunteer please visit their website at 
www.lawyersforchildrenamerica.org.

“Many abused children cling to the 
hope that growing up will bring es-
cape and freedom. But the person-
ality formed in the environment of 
coercive control is not well adapted 

Representing Children
from preceding page

Vice Chair of the Commentator's Corner
By Tenesia C. Hall, Esq., Orlando

Happy New Year! We sincerely hope everyone had an amazing 2016 and are all geared 
up for an even better, healthier, and more prosperous 2017 in both your personal and 
professional lives. Heather Apicella and I are excited to be the new co-vice chairs of the 
Commentator. It is our wish that you will enjoy this Winter Edition of the Commentator 
as much as we have. It contains a wide array of informative and interesting articles, span-
ning from helping indigent juvenile clients to assisting high income clients with pre-suit 
settlements. It will also include information regarding our much appreciated sponsors, 
photographs from the amazing out-of-state retreat in Seattle, Washington, announcements 
of upcoming events, including the widely attended Marital and Family Law Certification 
Review Course as well as opportunities for other continuing legal education. 

David Hirschberg provides us with advice for settling high net worth/high profile divorces without litiga-
tion. Trudy Browne tells us about a recent dependency case with an example of a recent juvenile client and 
the conundrum which may arise in these types of cases. Sam Troy educates us about the South Florida orga-
nizations that provide low cost mental health and litigation services to all families. Tova Verchow discusses 
the distinction between passive and active appreciation according to Witt-Bahls v. Bahls. Marci Finkelstein 
and Howard Rudolph address the uniqueness of representing professional athletes in their out of wedlock 
child support cases. Eddie Stephens’ Technology Corner provides us with insight regarding his talents of 
being accident prone as well as his six pointers for current computer use. Finally, we included spotlight on 
the Orlando firm of McMichen, Cinami & Demps to highlight their pro-bono work.

to adult life. The survivor is left with 
fundamental problems in basic trust, 
autonomy, and initiative. She ap-
proaches the task of early adulthood, 
establishing independence and in-
timacy, burdened by major impair-
ments in self-care, in cognition and in 
memory, in identity, and in the capac-
ity to form stable relationships. She 
is still a prisoner of her childhood; 
attempting to create a new life, she 
reencounters the trauma.” See Judith 
Lewis Herman, Trauma and Recov-
ery: The Aftermath of Violence - From 
Domestic Abuse to Political Terror.

Trudy Browne, Esq. is a partner 
at the law firm at Walton Jones + 
Browne where she concentrates her 

practice in the areas of Condominium 
Development and Family Law. Prior 
to joining Walton Jones+ Browne, she 
was the Director of the condominium 
department at Ritter, Zaretsky and 
Lieber. In addition, she taught Con-
tract Development and Negotiation 
as an adjunct professor at St. Thomas 
University.
 Her pro bono efforts and achieve-
ments on children’s issues began as 
a Guardian Ad Litem in 2000 and 
board member for the Early Learn-
ing Foundation and Voices United. 
In 2010, Law Enforcement Officer’s 
Memorial High School named Trudy 
Browne Day for her work in develop-
ing the Legal Studies strand.
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Settling the Divorce Pre-Suit for High 
Net Worth/High Profile Clients

By David L. Hirschberg, Esq., Boca Raton, Florida 

For many high 
net worth and high 
profile clients, dis-
cretion and pri-
vacy is of the up-
most importance. 
The breadwinning 
spouse is often con-
cerned that their fi-
nancial disclosure, 
net worth, and de-

tails regarding their income will be-
come available to the public through 
the court file, including being visible 
to business competitors. Moreover, 
the parties are often concerned about 
their private affairs becoming known 
to the public, potentially jeopardizing 
their social status, and in the case 
of a high profile client, becoming lo-
cal and/or national news. Therefore, 
when dealing with a high net worth/
high profile client, a lawyer should 
explore and discuss the roadmap for, 
and benefits of, a pre-suit settlement.

Assessing the Issues
During their initial consultation 

with a high net worth/high profile cli-
ent, a lawyer should assess whether 
the issues require a case to be im-
mediately filed. For example, if there 
are urgent child-related issues that 
require a client to immediately come 
before the court, then the case likely 
cannot be negotiated and settled pre-
suit. Perhaps the client is in need 
of immediate injunctive relief for 
protection against a spouse’s inten-
tional secreting/divesting of marital 
funds, again requiring a case to be 
filed immediately. However, in many 
instances, all issues of the case, in-
cluding parenting and economic, can 
be negotiated and settled pre-suit in 
accordance with the following prac-
tice procedure.

Contacting the Other Side
Upon being retained and receiving 

a commitment from the client regard-
ing proceeding on a pre-suit basis, 
an introductory letter should be sent 
by the lawyer to the opposing party, 
or the opposing party’s attorney if 
this person has been identified. This 
letter should be cordial in nature, 
advising that the client has elected to 
proceed on a pre-suit basis in an ef-
fort to resolve the dissolution matter 
amicably and collaboratively without 
the need for any litigation, if possible. 
The letter should also outline how 
the case should be settled “behind 
the scenes,” including suggesting the 
methodology of exchanging discovery 
and a timeline for the case to be ready 
for a meaningful mediation/settle-
ment conference. Finally, depending 
on whether representing the income 
earning spouse or the impecunious 
spouse, the lawyer should consider 
requesting a cut-off date for the deter-
mination of marital assets and liabili-
ties. Pursuant to Section 61.075(7), 
Florida Statutes, the cut-off date for 
determining assets and liabilities to 
be identified or classified as marital 
assets and liabilities, or non-marital 
assets and liabilities, is the earliest of 
the date the parties enter into a valid 
separation agreement, such other 
date as may be expressly established 
by such agreement, or the date of the 
filing of a petition for dissolution of 
marriage. It is especially important 
when representing the income earn-
ing spouse on a pre-suit basis that a 
written agreement is reached at the 
outset concerning the cut-off date, 
thereby preventing a situation where 
the parties are accumulating marital 
wealth/liabilities when they could 
have otherwise filed the petition.

Methodology for 
Exchanging Financial 
Discovery

Once both parties have committed 
to the pre-suit process, the lawyers 
should devise a plan and methodol-
ogy for exchanging pertinent finan-
cial information and documents. This 
may involve each party retaining 
their own forensic accountants, or in 
some cases, hiring a neutral forensic 
accountant. Often, a professionals 
meeting at the outset can prove help-
ful with identifying the economic 
and valuation issues, compiling a 
list of documents to be exchanged, 
and establishing a deadline by which 
those documents will be exchanged. 
In cases where both forensic experts 
are familiar and trusted, they may 
be authorized to communicate di-
rectly with each other in an effort to 
streamline the process and reduce 
the expense to the clients. Moreover, 
an early professionals meeting can 
also prove useful with putting in 
place an agreement regarding the 
payment of temporary support and/
or maintenance of the financial status 
quo, an important factor in keeping 
the parties civil and out of court. 
Finally, the lawyer should consider 
having the parties and profession-
als sign a confidentiality agreement 
regarding the maintenance and use 
of the information obtained through 
discovery in the case.

Resolving Contested 
Parenting Issues

Even if the parties cannot agree on 
a parenting plan/timesharing sched-
ule that is in the best interests of 
their children, in most instances the 
case can still proceed pre-suit. In fact, 
when dealing with sensitive child-

D. HIRSCHBERG
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related issues, particularly those that 
concern a party’s moral and psycho-
logical wellness, high net worth/high 
profile clients prefer to proceed on a 
pre-suit basis in order to avoid airing 
their “dirty laundry” to the world. 
When dealing with these sensitive 
parenting issues, the lawyers should 
agree to a forensic investigation by 
a well-respected psychologist in the 
community, tailored to the issues of 
the case, that can be conducted simul-
taneously with the ongoing financial 
discovery process. This evaluation 
process may include the psychologist 
recommending a certain timesharing 
schedule, as well as include any nec-
essary evaluations of the parties. In 
stipulating to these types of pre-suit 
investigations, it is important that 
the lawyer also consider preserving 
by agreement the admissibility of 
the final report of the forensic psy-
chologist. This way, should the pre-
suit process breakdown, the work 
of the forensic psychologist will be 
admissible before the court, avoiding 
the time and expense of starting the 
evaluation process over.

It’s Settled, Now What?
Once the parties have executed 

the global settlement document pre-
suit, and are ready to be divorced, 

the dissolution of marriage case is 
ready to be filed with the court, re-
questing therein that the court sim-
ply ratify the settlement agreement 
and dissolve the parties’ marriage. 
As further protection to the client’s 
privacy concerns, a lawyer should 
consider stipulating with the other 
side to filing the case in a different 
venue within the State. Florida has 
certain densely populated venues in 
which reporters and paparazzi are 
monitoring the recently filed cases. 
Moreover, certain clients are con-
cerned that business competitors will 
comb through a court file to ascer-
tain information about that client. 
Although an added expense to travel 
to a different venue within the State, 
it may offer an extra layer of privacy 
protection for the client that he or 
she desires. Finally, different venues/
judges have different requirements 
regarding what documents must be 
contained in the court file. This may 
include the final settlement agree-
ment, as well as the parties’ financial 
affidavits. Considering agreements 
and financial affidavits contain ex-
tremely private information, a lawyer 
should explore whether the judge will 
permit keeping these documents out 
of the court file. Otherwise, the law-
yer should file the appropriate motion 
with the court to seal the court file, 

preventing any unauthorized person 
from viewing and copying such sensi-
tive and private information.

The Benefits of Settling 
Pre-Suit

Contested litigation places an emo-
tional and financial strain on the 
entire family, including the children. 
As demonstrated by the foregoing, 
proceeding on a pre-suit basis of-
fers the parties the opportunity to 
amicably resolve their differences, 
while maintaining the privacy of 
their information and personal af-
fairs. Although resolving a high net 
worth case on a pre-suit basis may 
not generate the same legal fees as 
bitterly contested litigation, it pro-
vides the lawyer with an opportunity 
to serve the true desires and goals 
of their client, thereby converting a 
well-connected client into a referral 
source for years to come.

David L. Hirschberg, Esq. is the 
founding member of the Law Offices of 
David L. Hirschberg, P.A. in Boca Ra-
ton, Florida. He is Florida Bar Board 
Certified in Marital and Family Law, 
a Supreme Court Certified Family 
Mediator, and is AV Preeminent Rated 
by Martindale-Hubbell. He can be 
reached at 561-288-8620.

2017-2018

Family Law Section

Save the 
Dates!

May 18-21, 2017
In State Retreat
Cheeca Lodge & Spa

Islamorada

July 20-23, 2017
Trial Advocacy Workshop

Renaissance Vinoy
St. Petersburg

September 6-10, 2017
Out of State Retreat

C Lazy U Ranch
Granby, Colorado

October 5-7, 2017
Fall General Meetings

Hyatt Coconut Point
Naples
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“Did Obsolete Technology Make 
Me a Better Lawyer?”
By Eddie Stephens, Esq., West Palm Beach, Florida 

I am a computer 
techie…. I guess, 
that’s nicer than 
calling myself a 
geek, but it is very 
accurate and all 
the same.

How did I end up 
this way? I can pin-
point the moment 

and can tell you it was all a big ac-
cident.

In 1980, I was all set to attend 
the “Ron Frasier Baseball Summer 
Camp”. Ron Frasier was the coach of 
the Great Miami Hurricanes Base-
ball team. During the summer, he 
offered a camp for kids taught by 
college players wanting to make a 
few bucks during the summer work-
ing as camp counselors. This was the 
summer I was going to boost my skills 
and develop a more confident swing.

As the fates would have it, two 
weeks before camp was to begin, I had 
an accident which put me in crutches 
for 8 weeks and left my mom scram-
bling to find something for me to do. 
Being an accident prone kid, I was 
playing in some garbage and stepped 
on a metal stake that went through 
my shoe and right through my foot. 
Baseball camp wasn’t in the cards.

It was 1980 and the only camp that 
could accommodate a 10-year-old kid 
on crutches was computer camp. At 
this time in my life, we didn’t have the 
internet or email. In fact, we didn’t 
even have computers. We had pong. 

Pong was a two-dimensional table 

E. STEPHENS

tennis game that was released in a 
home version in 1975. Computers 
were massive machines that took up 
rooms of space and held data on large 
punch cards and magnetic tape. The 
capabilities of super computers of the 
1980’s are now dwarfed by the smart 
phones your children currently take 
to school, but at the time they were 
mysterious and no one really knew 
how they worked.

So, off to computer camp I went. 
We learned a programming language 
called “basic” on Apple II computers. 
This was the first affordable “personal 
computer” released to the public. Not 
only did I learn how to play games on 
these computers, they taught me the 
logic and coding capabilities to create 
games, and other programs, on my 
own. This was well before most adults 
could competently use a computer for 
any task, other than playing pong. 

My technological capabilities the 
following year were discovered when 
I “hacked” into the main computer at 
my elementary school when I was left 
in the office on an occasion my mother 
was picking me up early from school. 
Renaming a root directory on the 
unattended computer could hardly be 
described as hacking. My mom made 
a deal with the principal that they 
would not suspend me if I could teach 
them what I did to their computers.

Ever since, I have had a fascination 
with computers and have tried to stay 
up to date with the technology as I 
get older. In college, I took classes in 
Pascal, Cobol, HTML and dBase. This 

knowledge is as obsolete as these pro-
gramming skills because of the speed 
with which technology has evolved.

However, this exercise was ex-
tremely beneficial to me becoming a 
better lawyer. Nothing prepares you 
for logical thinking (i.e. thinking like 
a lawyer) than the brutal rules of old 
school coding. I consider this period 
of time crucial in causing me to de-
velop the critical thinking skills I now 
employ on a daily basis. Any skill set 
must be developed. The hours spent 
coding represent how I honed my 
thought process. Sure it was brutal, 
but time spent in the salt mines is 
just another example of paying some 
dues to excel at your profession.

So, with these personal experienc-
es, I offer the few tidbits of wisdom 
I have on the topic. Like everything 
in life, incorporate the ideas that 
resonate with you personally and 
disregard the rest:

1) Don’t hold on to anything too 
tightly. I remember the great struggle 
of 1998 to switch our paralegals from 
WP 5.1 to a Windows environment 
(WYSIWYG). There will always be a 
better way to do things.

2) Don’t be the first person to get 
the newest technology. It always 
takes a few versions to get the bugs 
out. Don’t be that guy waiting in line 
at the apple store the day a new prod-
uct is released. You know who you are.

3) Don’t post anything you wouldn’t 
want a judge, disciplinary committee, 
potential employer, your children, 
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etc… to see. Information is a commod-
ity and is being curated by others for 
profit. Just because you have deleted 
a Facebook post does not mean it’s 
gone. While everybody may have an 
opinion, not everyone should be post-
ing that opinion to social media.

4) Check your email at designated 
times in the day. If you check every 
time you get an alert, it reduces your 
productivity.

5) Treat email correspondence as 
you would a formal letter. Have it 

proofread if necessary. Email has 
made it very easy to respond to com-
munications quickly. Sometimes you 
shouldn’t.

6) Watch where you are walking! 
You might miss the opportunity to 
become a professional ball player and 
settle for being a critical thinker.

Eddie Stephens is a partner in Ward 
Damon located in West Palm Beach, 
FL. Mr. Stephens was admitted to the 

Florida Bar in 1997 and is Board 
Certified in Family and Marital Law. 
After starting his career as an at-
torney for the Palm Beach County 
Property Appraiser’s Office, Stephens 
has developed a successful family law 
practice focused on highly disputed 
divorces. Through hundreds of trials, 
Stephens has honed his practice by 
making straightforward arguments 
that bring opposing sides closer to-
gether in order to find a successful 
resolution.

ANNOUNCEMENTS

Maria Gonzalez was recently honored with the 2016 “Honorable 
Hugh E. Starnes Community Service Award” by the Florida Chapter 
of The Association of Family and Conciliation Courts (FLAFCC) at 
the Orlando Conference. 

Congratulations to Amy Hamlin, Secretary of the Family Law 
Section, in completing both a 10K and a half marathon in the recent 
Food & Wine Half Marathon Weekend. 

Congratulations!
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AACQP 
QDRO Certification Training Courses Offered in Becoming 

Certified QDRO Specialist (CQS) 
or Certified QDRO Analyst (CQA) 

Set Yourself Apart 
The American Association of Certified QDRO Professionals 
(AACQP) is the premiere organization in the development of 
QDRO theory, planning, preparation, and development. 

Established to create a standardization of QDRO principals and 
instill ethical considerations in the preparation and development 
of QDROs, AACQP ensures the public and legal field that those 
who hold a CQS or CQA designation are the most knowledgeable 
in the QDRO profession. 

Assurance for Your Clients, Protection for 
Yourself  

Securing a sound QDRO for clients is of paramount significance, 
one that protects their interest and in turn your interest as well, in 
terms of liability.  Know more than your expert while at the same 
time shifting the liability associated with QDROs.  AACPQ offers 
QDRO designations for: 

• Family Law Attorneys & Paralegals
• Divorce & Financial Planners
• Benefits & Human Resource Professionals
• Certified Public Accountants

The American Association of QDRO Professionals attracts 
applicants seeking to differentiate themselves in their chosen 
profession through an intensive specialized course.  An additional 
benefit is to enhance revenues for your firm or your employment 
marketability in your profession. 

Choose from Two Distinguished Designations 

Certified QDRO Specialist (CQS) 
The CQS designation places emphasis on the general principals 
affecting the distribution and transfer of retirement plan 
assets pursuant to a divorce. The CQS is based on practical but 
general applications of QDROs with a minimal amount of 
mathematics or financial  calculations. CQS Module Overview: 
• Principals of Retirement Plans in Divorce
• Introduction to QDROs
• Effectively Drafting a QDRO & Similar Orders
• Dividing  and  Evaluating  Military  &  Federal  Retirement

Benefits in Divorce
• Establishing a QDRO Business and/or Enhancing Revenues
• Enhancing the role of Benefits Specialist & HR Professionals

Certified QDRO Analyst (CQA) 
(Available for Release 2017) 
The CQA receives the same training and knowledge of a CQS, but 
must undertake additional coursework  related  to  financial and 
economic analysis to aid the court, attorneys, and the parties in the 
value of QDROs and/or retirement plan benefits, QDRO options, 
or the monetary alternatives to, and impact of, a QDRO. CQA 
Module Overview: 
• Advanced Principals of Retirement Plans including Valuation

Issues
• Advanced QDRO Issues & Monetary Value of QDRO Language
• Advanced Topics in Federal & Military Orders

The Only Designations that Confer Specialized 
Understanding of QDROs 
The AACQP ensures that individuals who earn CQS and CQA 
designations are held to the highest professional and ethical 
standards in his or her pursuit of becoming a QDRO expert. Visit 
our website for more information. 

American Association of Certified QDRO Professionals (AACQP) 
1629 K Street, Suite 300, Washington, D.C.  20006 

(202) 753-2582 
Toll-Free: 1-888-275-8648 

www.aacqp.org 
inquiry@aacqp.org 
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Child Support and the Professional Athlete
By Marci Finkelstein, Esq., and Howard Rudolph, Esq., West Palm Beach, Florida

With contribution by Allison Kapner, Esq.

Fathering out of wedlock children 
is an issue in the world of profes-
sional athletes, many of whom fail to 
understand the legal and financial 
consequences of fatherhood until 
served with a petition for pater-
nity and child support. The profes-
sional athlete spends a substantial 
amount of time (in fact perhaps a 
majority of time) traveling from 
city to city and state to state with 
their team, practicing and playing 
on the road. While the professional 
athlete rarely needs to look far to find 
companionship, fathering a child out 
of wedlock at the beginning or height 
of a professional athlete’s career can 
lead to enormous, and sometimes fi-
nancially devastating effects on their 
financial future.

Athletes deal with “boredom, peer 
group pressure, team loyalty, oppor-
tunity, a sense of self-importance, and 
the availability of women who seem 
to be irresistibly attracted to profes-
sional athletes.”1 While there are no 
studies on the number of athletes 
with out of wedlock children, those 
individuals knowledgeable with this 
issue say that the number of out of 
wedlock children born to athletes 
are overwhelming. “I’d say that there 
might be more kids out of wedlock 
than there are players in the NBA,” 
says one of the NBA’s top agents, who 
claims to spend more time addressing 
paternity claims than negotiating 
contracts.2 These paternity and child 
support issues can lead not only to 
issues for the athlete off the field, but 
can also spill over into performance 
problems for the player. 

Parents are legally required to 
support their children, regardless of 
whether the parents were married, 
maintained a relationship or simply 
engaged in a one-time encounter. No 
matter the circumstances that lead to 

fatherhood, the Courts are consistent 
that the best interests and welfare of 
a child is given the utmost priority 
and parents are required to finan-
cially support their children. Once pa-
ternity is established, the athlete, like 
any other parent, will not be relieved 
of his financial obligation to support 
his child, even after his professional 
career comes to a close. However, it is 
important for those representing the 
professional athlete to keep in mind 
the unique and challenging aspects 
associated with the mindset, lifestyle 
and career of the professional athlete 
when representing him in an action 
for paternity, custody, timesharing 
and child support.

When you have an athlete client, 
who is typically a high income par-
ent, this poses unique issues in the 
initial determination and subsequent 
modification of child support.  Should 
the Court deviate from the presump-
tive guidelines amount, which often 
can be well in excess of the needs of 
the child? Should the Court enter an 
award beyond the actual needs of 
the child? What happens when the 
athlete’s career comes to end and the 
athlete’s earnings are no longer com-
parable to his income during his pro-
fessional career? Was this change in 
the athlete’s financial circumstances 
anticipated? These are just some of 
the issues being addressed by Courts 

across the country when faced with 
high income parents such as profes-
sional athletes. 

Florida, like most states across 
the country, has adopted child sup-
port guidelines pursuant to the 
income shares model; in Florida, 
child support is a function of the 
net income of both parents from 
all recurring sources (less certain 
deductions), as well as the time-
sharing each parent spends with 
the child or children. See § 61.30(2)

(a) Florida Statutes.  In establish-
ing the child support guidelines, the 
legislature expressed a strong public 
policy of emphasizing the importance 
of protecting children, by assuring 
that their parents provide them with 
adequate financial support. Gross v. 
Zimmerman, 197 So.3d 1248 (Fla.4th 
DCA, 2016). An award of child sup-
port includes costs associated with 
child care, health insurance and ap-
portionment of responsibility for un-
covered health costs.3 In addition to 
their basic child support obligation, 
the Court may also order a parent 
to contribute to additional expenses 
for a child such as private school4, 
travel expenses5 and extracurricular 
activities.6 

As an initial step in determining 
child support in all cases, the Court is 
required to calculate the presumptive 
child support amount in accordance 
with the child support guidelines. See 
§ 61.30(2)(a), Florida Statutes. See 
also Migliore v. Migliore, 792 So.2d 
1276, 1277 (Fla. 4th DCA 2001); 
Hauser v. Hauser, 778 So.2d 309, 
310 (Fla. 1st DCA 2000); Burkhart 
v. Burkhart, 620 So.2d 225, 226 (Fla. 
1st DCA 1993). Section 61.13, Florida 
Statutes instructs the court on the 
format of the support order and Sec-
tion 61.30, Florida Statutes, sets forth 
the manner in which the amount of 
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continued, next page

the award is determined. For high 
income parents such as the profes-
sional athlete, this amount includes 
a percentage of the net income of 
the parties that exceeds the parties’ 
combined net income of $10,000 per 
month. See § 61.30 Florida Statutes. 
However, when the presumptive child 
support amount no longer bears a re-
lation to the actual needs of the minor 
child, the Court has the authority to 
deviate from the presumptive child 
support guidelines amount. Miller v. 
Schou, 616 So.2d 436 (Fla. 1993). 

The seminal case involving a pro-
fessional athlete and deviation from 
the child support guidelines is the 
Supreme Court decision in the mat-
ter of Finley v. Scott, 707 So.2d 1112 
(Fla. 1998). Finley v. Scott involved a 
paternity action against professional 
basketball star, Dennis Scott, who 
spent the majority of his ten year 
NBA career with the Orlando Magic. 
At the time, Scott was earning a gross 
monthly income in excess of $260,000 
per month. Following the hearing 
on the issue of temporary child sup-
port, the Court entered an order of 
temporary support in the amount 
of $5,000 per month. The Court ac-
knowledged that this amount was 
less than the presumptive guidelines 
amount of $10,011 per month, but 
reasoned that the amount ordered 
was “a more reasonable adjustment, 
and therefore, achieves a more eq-
uitable result…” Finley v. Scott, 687 
So.2d 338, 340 (Fla. 5th DCA, 1997). 
At trial, the court was presented 
with evidence that the Mother had 
not been spending the entirety of 
the temporary child support award 
on the minor child, but had saved 
$12,000 during that period and had 
deposited the funds into her own 
bank account. The testimony elicited 
from the mother also demonstrated 
that she had used some of the child 
support for her own benefit, includ-
ing monies for the purchase of a new 
car, payment of credit card bills that 
included her personal expenses and 
payment of a full time housekeeper 
and nanny, despite the fact that she 

was not working. The Court found 
that, although the guidelines support 
amount would have exceeded $10,000 
per month, the mother and child’s 
living expenses only totaled approxi-
mately $2,000 per month. Following 
trial, the court awarded the mother 
$5,000 per month in child support, 
$3,000 of which was to be paid into a 
guardianship trust for the benefit of 
the minor child. In its order, the Court 
found that the mother’s request for 
the guidelines child support had “no 
economic relevance to the bona fide 
actual needs of the child.” Supra at 
1114. 

The mother appealed the trial 
court’s decision arguing that the 
court should have awarded the full 
guidelines amount. The father cross-
appealed, arguing that the $3,000 
per month ordered to be paid to the 
guardianship trust was an abuse 
of discretion as this amount was in 
excess of the child’s actual needs. 
The Appellate Court found that the 
trial court had erred in awarding 
child support in excess of the day-to-
day living requirements of the child 
and reduced the award to $2,000 per 
month. Finley v. Scott, 687 So. 2d 
338, 342 (Fla. 5th DCA 1997). Fol-
lowing certification to the Supreme 
Court, the Supreme Court quashed 
the appellate decision and reinstated 
the trial court’s award of $5,000 per 
month in child support.  In affirming, 
the Supreme Court explained: 

“To assist trial courts in making 
this fact-intensive decision in 
future cases, we expressly point 
out that a trial court is to begin its 
determination of child support by 
accepting the statutorily mandated 
guideline as the correct amount. 
The court is then to evaluate 
from the record the statutory 
criteria of the needs of the child, 
including age, station in life, and 
standard of living, the financial 
status and ability of each parent, 
and any other relevant factors. If 
the trial court then concludes that 
the guideline amount would be 
unjust or inappropriate and also 
determines that the child support 
amount should vary plus or minus 

five percent from the guideline 
amount, the trial court must 
explain in writing or announce a 
specific finding on the record as to 
the statutory factors supporting the 
varied amount. Absent an abuse 
of discretion as to the amount 
of the variance, the trial court's 
determination will not be disturbed 
on appeal if the calculation begins 
with the guideline amount and 
the variation is based upon the 
statutory factors.” 

Finley v. Scott, 707 So.2d 1112, 115-
1116 (Fla. 1998). Further, the Court 
explained “the actual expenditure 
for the needs of the child is evidence 
the trial court should weigh in deter-
mining whether to vary the amount 
from the guideline formula.” Id. at 
1116.  As such, the presumed child 
support guidelines amount is clearly 
rebuttable. Even if one parent earns 
substantially more than that which is 
necessary to meet the actual and bona 
fide needs of the child, the Court may 
not necessarily require the payment 
of child support in excess of those 
actual and bona fide needs. Crouch v. 
Crouch, 898 So.2d 177 (Fla. 5th DCA 
2005).  The burden of persuasion to 
demonstrate that the presumptive 
guidelines support amount is inap-
propriate is on the obligor. Gross v. 
Zimmerman, 197 So.3d 1248 (Fla. 
4th DCA, 2016). See also Ferraro v. 
Ferraro, 971 So.2d 826 (Fla 3 DCA 
2007). However, when parents of a 
child have never lived together, the 
question becomes, which parent’s 
standard of living determines the 
needs of the child? In Florida, the 
Courts have recognized that a minor 
child is entitled to share in the “good 
fortune” of his or her parents, which 
needs to be considered in addition to 
the needs of the child. Finley v. Scott, 
707 So.2d 1112 (Fla. 1998); Sarnoff v. 
Daily, 925 So.2d 391 (Fla. 4th DCA 
2006).  It should also be noted that 
in ordering temporary support, the 
Court must employ the same analy-
sis as when entering a final order on 
child support. Elias v. Elias, 168 So.3d 
301(Fla. 4th DCA, 2015). 
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Child Support and the Professional Athlete
from preceding page

If the payor has failed to support 
his child prior to the commencement 
of the action for paternity and child 
support, the court, in making an ini-
tial determination of child support, 
has discretion to award child sup-
port retroactive to the date when the 
parents did not reside in the same 
household with the child. However, 
this retroactive period cannot exceed 
24 months preceding the filing of a 
petition for support. See § 61.30 (17) 
Florida Statutes. In determining the 
retroactive award, the Court consid-
ers: (a) the guidelines in effect at the 
time of the hearing subject to the 
obligor’s establishment of his or her 
actual income during the retroactive 
time period in question. If the obligor 
fails to demonstrate his or her actual 
income during the retroactive period, 
the obligors income at the time of the 
hearing shall be used; (b) the actual 
payments made by the obligor for the 
benefit of the child during that period 
of time and (c) whether it is appropri-
ate to enter an order providing for an 
installment plan for payment of the 
retroactive support. See § 61.30 (17) 
Florida Statutes. 

One of the most significant dif-
ferences between the professional 
athlete and the majority of child 
support obligors is the duration of 
their career and consistency of their 
income. Many athletes have an unre-
alistic understanding of the brevity 
of both their professional career and 
their considerable income. When an 
athlete’s child support obligation is 
established during their professional 
career, the end of that career during 
the child’s minority will necessarily 
require the athlete to petition the 
Court for modification of his child 
support obligation. The athlete will 
then have the burden of proving that 
there has been a substantial change 
in circumstances since the entry of 
the last order of support, which sub-

stantial change must be significant, 
material, involuntary and permanent 
in nature.  Overbey v. Overbey, 698 
So.2d 811 (Fla. 1997), Bingemann v. 
Bingemann, 551 So.2d 1229 (Fla.1st 
DCA 1989); Hale v. Hale, 567 So.2d 
527 (Fla.2d DCA 1990); Amoroso v. 
Phister, 689 So.2d 1172 (Fla.2d DCA 
1997), Jane v. Fero, 678 So.2d 496 
(Fla. 5th DCA 1996). The require-
ment of permanency is met when 
demonstrating that the change con-
tinues for a prolonged period of time.  
Given the fact that a professional 
athlete’s career is one that has a fi-
nite period, it is important for those 
representing the professional athlete 
to anticipate the end of that athlete’s 
career and plan accordingly.  

 While a professional athlete is 
treated like any other parent in their 
obligation to support their child, the 
lawyer representing that athlete 
needs to understand the uniqueness 
of the athlete’s circumstances and 
educate their athlete clients about 
their rights and responsibilities to 
ensure that he is protected now and 
in the future. 

Marci E. Finkelstein, is an attorney 
at Rudolph & Associates, LLC, where 
she practices exclusively in the area 
of marital and family law. Previously, 
Ms. Finkelstein was an associate at 
the Law Offices of Gary I. Cohen, P.C. 
and a partner at the Law Offices of 
Cohen & Finkelstein in Stamford, 
Connecticut, where she also practiced 
in the area of marital and family law. 
Ms. Finkelstein was admitted to the 
Florida Bar in 2015. Ms. Finkelstein 
has been a member of the Connecticut 
Bar since 1998, the New York Bar 
since 2002 and the Tennessee Bar 
since 2008. Ms. Finkelstein received 
her Juris Doctor from Touro College, 
Jacob D. Fuchsberg Law Center and 
her Bachelor of Arts from the Univer-
sity of Florida

Howard M. Rudolph is the man-
aging partner at Rudolph & Associ-
ates, LLC, practicing exclusively in 
the area of marital and family law 
with additional focus on more com-
plex matters such as post/prenuptial 
agreements, child support & custody, 
domestic relations, relocation and 
professional sports and entertainment 
industry individuals with the focus on 
their family law issues. Mr. Rudolph 
received his Juris Doctor from Hofs-
tra University where he was Editor 
and Research Editor on Law Review 
and received his undergraduate from 
Rutgers University. Mr. Rudolph has 
been admitted to the New York Bar 
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1990 where he is Board Certified in 
Marital and Family Law.

Endnotes
1 Why Athletes’ Wives Must Cope with “Adul-
tery Culture”. By Leonard Holmes, March 26, 
2016. 
2 Where’s Daddy? Sports Illustrated, May 4, 
1998. 
3 Section 61.30, Florida Statutes. See also 
Harris v. Harris, 114 So.3d 1095 (Fla.2nd DCA 
2014); Chaney v. Fife, 18 So.3d 44 (Fla. 1st 
DCA, 2009) and Salazar v. Salazar, 976 So.2d 
1155 (Fla.4th DCA 2008). 
4 The Court may also order a parent to con-
tribute to a child’s private schooling if the 
Court finds (1) the parties have the ability to 
pay; (2) the expense is in accordance with the 
customary standard of living of the parents; 
and (3) it is in the best interest of the child 
to attend private school. Brennan v. Brennan, 
122 So.3d 923 (Fla. 4th DCA, 2014). Gelman v. 
Gelman, 24 So.3d 1281 (Fla.4th DCA 2010).  
5 Hindle v. Fuith, 33 So.3d 782(Fla. 5th DCA 
2010).
6 Additionally if the parents agree to con-
tribute to expenses such as summer camp, 
extracurricular activities and the like, the 
Court has no authority to order the payment by 
either party for these extraordinary additional 
expenses unless the parents contract to share 
of the payment of those costs. Cole v Cole, 95 
So.3d 369 (Fla. 3rd DCA 2012).
7 Extended period of time has been found to 
be at least one year. Freeman v. Freeman, 615 
So.2d 225 (Fla.5th DCA 1993). 
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All Families Matter
By Samuel Troy, Esq., Boca Raton & Miami, Florida 

South Florida 
Organizations Pro-
viding Low Cost 
Mental Health and 
Litigation Services 
to More Families. 

 Whether a 
lawyer represents 
high net worth or 
low income fami-

lies, although the amounts may be 
different the emotions are the same. 
These emotions can cloud a client’s 
judgment and are often an impedi-
ment to a resolution or putting on a 
legally viable case. In certain situa-
tions the lawyer may be able to call 
on outside third parties to help re-
solve the emotional conflict so the 
practitioner can focus on the law. 
When we have clients with financial 
resources, we can call on guardians, 
mental health professionals, private 
mediators, parenting coordinators 
and the like to help us settle or prove 
our case. However, we have all had 
cases where parties simply cannot 
afford any other professionals to be 
involved in the process. 

Although the family court is one 
of equity, we cannot deny that many 
resources are not equally available 
to all litigants. High net worth fami-
lies can afford to hire outside third 
parties to help them, whereas lower 
income families struggle to pay their 
lawyer never mind having money left 
over to hire another professional.

Thankfully, there are organizations 
in South Florida that are making 
strides in trying to level the play-
ing field for all families. This article 
will spotlight organizations in Miami 
–Dade, Broward and Palm Beach 
Countries that help lower income 
families take advantage of the same 
resources available to higher net 
worth litigants.

 In Miami-Dade County, Family 

Court Services (“FCS”) was estab-
lished specifically to assist lower 
income individuals with Crisis As-
sistance, Reunification/ Alienation 
therapy, co-parenting therapy, par-
enting coordination, martial counsel-
ing, assistance with establishing a 
parenting plan and supervised time-
sharing. FCS also provides, DNA/ 
drug testing, home studies and cus-
tody evaluations. There is no cost for 
the services provided by FCS. 

In order for a party to take advan-
tage of the services offered by FCS, 
the court may order the parties to 
FCS or the parties may volunteer. 
These services may be confidential 
or utilized for court proceedings de-
pending on the courts order or the 
parties’ agreement. The professionals 
that work for family court services 
are either employed by the state or 
they are successful outside mental 
health professionals who are willing 
to dedicate their time to help these 
families. Because this is a free service 
to low income families, FCS relies 
on donations from Kidside (for more 
information go to: kidsidemiami.org). 

“Kidside solely relies on funding 
through, fundraising and non-profit 
avenues and is in need of financial 
support from our community.. . . we 
[Kidside] provide funding to Family 
Court Services (Miami-Dade) to pro-
vide vital services to individuals and 
families that have financial limita-
tions that otherwise would not have 
access to such services.” Says Paul 
Leinoff, Esq of Leinoff and Lemos, 
P.A. a long time board member of 
Kidside. 

Mr. Leinoff goes on to state: “. . . 
we have been able allocate and fund 
exceptionally qualified mental health 
professionals under the Family Court 
Services umbrella and make a dif-
ference.”

FCS is unique to South Florida 

and it is critical for this organization 
to continue to thrive. “Family Court 
Services needs more funding and re-
sources to be able to provide sufficient 
services to all in need. Family Court 
Services does an excellent job given 
their limitations but with everyone 
who reads this article’s contribution 
through Kidside, Family Court Ser-
vices could do so much more.” Says 
Mr. Leinoff. 

FCS is a benefit to families and 
family law practitioners alike. It is 
critical to support organization such 
as this to provide all families a place 
to help them resolve conflict, settle 
their case or in sometimes help prove 
their case to obtain the justice they 
deserve.

In Broward County there is a 
unique program at Nova Southeast-
ern University (“NSU”) that assists 
lower income individuals and fami-
lies in need of mental health counsel-
ing. The NSU Family Therapy Clinic 
at the Brief Therapy Institute (“BTI”) 
provides families the opportunity to 
use the services of some of the top up 
and coming and well established fam-
ily counselors in the nation. 

BTI allows graduate students to 
meet with patients under the super-
vision of professors and experienced 
mental health counselors. Annette 
Akyurek, LMHC, a current doctor-
ate student at NSU describes the 
program as follows: “Clients contact 
BTI for an initial intake through the 
phone and then an appointment is 
scheduled. Appointments are avail-
able Monday through Thursdays 
from 9:00AM- 9:00PM, and Friday 
from 9:00AM- 3:00PM, and Saturday 
from 9:00AM- 3:00PM. Clients can 
work with students in the master’s 
and/or doctorate program. The stu-
dent therapist may be part of a team 
with a supervisor or with a student 

continued, next page
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therapist one on one (one on one re-
quiring video of session). All therapy 
is supervised by the BTI supervisor 
and/or the supervisor of the team. 
Sessions are typically an hour but can 
be adjusted on a case by case basis. 
The cost of sessions are $15.00 per 
hour, which may be reduced based 
on need.”

Ms. Akyurek goes on to state, “The 
main services BTI offers are Psycho-
therapy services for children, adults, 
couples, and families. This can range 
from couple conflict, custody issues, 
depression, self-esteem issues, addic-
tion, parenting issues, anger manage-
ment, anxiety, family conflict, and/or 
any other issues effecting wellness.” 

BTI can be an invaluable tool for 
family law practitioners in commu-
nity. Parties can volunteer for these 
services or in some instances; the 
court has ordered parties to attend 
sessions at BTI. Although sessions 
may not be admissible in court, this 
is an affordable way for litigants to 
help work through their conflicts. If 
parties can put aside their differences 
or learn to better control their emo-
tions through affordable therapeutic 
intervention, it can only help bring 
about an amicable resolution to their 
case. The Brief Institute can be con-
tacted at: 3301 College Ave, Davie, FL 
33314, (954) 262-3030. 

In Palm Beach and Broward Coun-
ty, the Toby Center acts as a low cost 
alternative for high conflict divorces. 
The Toby Center was founded origi-

All Families Matter
from preceding page

nally as the Children’s Rights Coun-
cil of Connecticut in 2000. Dr. Mark 
Roseman is one of the pioneers of 
Supervised Visitation and he is now 
the Director of the Toby Center. 

Dr. Roseman describes the mission 
of The Toby Center as a way “. . . to 
improve child outcomes when parents 
choose to separate. We do so through 
the provision of multiple services 
for children and parents journeying 
through child custody and divorce. 
The Toby Center’s tactical goal is 
to unify and strengthen child and 
parent relationships and bring our 
service approach to communities in 
eight counties throughout Florida, 
including Broward and Palm Beach 
Counties.” 

The Toby Center provides: “. . . 
wraparound clinical and non-clinical 
services for standard and therapeutic 
supervised visitation (time sharing), 
family mediation, parent coordina-
tion, time share planning, individual 
counseling and family therapy. Our 
education component provides a) the 
Florida State mandated 4 hour par-
ent education course (online and in 
classroom); b) course for high conflict 
parents; c) parenting skills for single 
parents; d) parenting skills for young 
parents and interpersonal skills.” 
Says Dr. Roseman. 

The fees for the Toby Center are 
a sliding scale based on the parties 
documented income. This sliding 
scale allows most families to be able 
to take advantage of the services that 
are offered. However, as with any 
mental health facility, the Toby Cen-
ter reserves the right to deny their 
services depending on the severity 

of the case. The Clients of the Toby 
Center either submit to their services 
voluntarily or are court ordered (par-
ticularly in instances of supervised 
timesharing). The Toby Center is one 
of the only low cost options that offer 
such a wide variety of services to all 
families in South Florida and beyond. 
For more information on the Toby 
Center as well as for locations and 
contact information go the website 
at: http://thetobycenter.org/.

 Whether clients are looking for 
more traditional family counseling or 
an opportunity to prove their case in 
court, these organizations are work-
ing hard to provide these services to 
ALL families regardless of net worth. 
It is imperative that we support these 
organizations in order to help provide 
everyone access to the same tools 
throughout the divorce process. 

Thank you to these and others for 
working so hard to help all South 
Florida families. Please continue to 
support them through donations or 
referrals to ensure all our clients 
have the same rights as others to 
future success.

Samuel R. Troy is the principle at 
Troy Legal, P.A., with offices in Boca 
Raton and Miami. Mr. Troy has been 
repeatedly recognized by Super Law-
yers Magazine and Legal Elite as one 
of the top lawyers in Florida. This is 
Mr. Troy's fourth article published in 
the Commentator, with his prior sub-
missions addressing the subject mat-
ter such as International Relocation 
and Cyber Spying in divorce cases. 
Mr. Troy resides in Parkland, FL with 
his wife and two children.
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Application of the Witt-Bahls Factors in 
Florida’s Equitable Distribution Scheme

By Tova Verchow, Esq., Boca Raton, Florida 

Under what cir-
cumstances can the 
enhanced value of 
stock from a com-
pany for which 
the owning spouse 
works be consid-
ered a marital as-
set subject to equi-
table distribution? 

The answer to this question requires 
application of Florida’s equitable dis-
tribution scheme, codified in section 
61.075, Florida Statutes, which is of-
ten condensed into following straight-
forward steps: (1) Identification of 
the marital and nonmarital assets, 
(2) Valuation of the marital assets, 
and (3) Distribution of the marital 
assets.1 However, section 61.075 con-
tains further complexities and nu-
ances which continue to develop and 
unfold through case-law precedent. 
This article focuses on Florida’s eq-
uitable distribution analysis of active 
vs. passive appreciation utilizing the 
legal principles developed in the re-
cent Witt-Bahls2 opinion.

Family law practitioners are read-
ily aware of the black letter law that 
dictates active appreciation of a non-
marital asset as marital and passive 
appreciation as nonmarital. Section 
61.075(6)(a), Florida Statutes tells us 
that “marital assets include the en-
hancement in value and appreciation 
of nonmarital assets resulting either 
from the efforts of either party during 
the marriage or from the contribution 
to or expenditure thereon of marital 
funds or other forms of marital as-
sets” - AKA active appreciation. 
But how is the distinction between 
passive and active appreciation actu-
ally measured? 

Fortunately, the Fourth District 
Court of Appeal recently published 

an opinion that addresses the ques-
tion of “whether the husband exerted 
the sort of ‘effort’ required to move 
the appreciation value from the non-
marital category to the marital one.”3 

Witt-Bahls consolidates the analyses 
of prior case law on this issue, such 
as Robbie,4 Pagano5 and Oxley,6 and 
effectively adds one more piece to the 
appreciation-classification puzzle. A 
brief history of the Fourth District’s 
development on this issue is notewor-
thy. In Robbie v. Robbie, the husband 
was the general manager of a family-
owned business (which existed prior 
to the parties’ marriage) and the as-
set in question was the appreciation 
of the husband’s interest in said busi-
ness.7 The Court held that although 
the husband did not make command 
decisions, he carried through with 
the details and thus contributed to 
the corporation’s overall success.8 
Accordingly, the enhanced value was 
the result of active appreciation – a 
martial asset subject to equitable dis-
tribution.9 Robbie set the foundation 
for the analysis set forth herein by 
holding that section 61.075 “should 
not be construed so narrowly as to 
preclude an interest in a closely held 
family corporation from being con-
sidered a martial asset, where the 
spouse is employed full-time in its 
endeavors but is not the key decision 
maker.”10 Similarly, in Pagano, the 
Court found the appreciation of stock 
held by the husband (who was the 
president and operations manager in 
a family-owned business) to be mari-
tal.11 In Oxley, however, the increased 
value of a family-owned corporation 
was found to be nonmarital even 
though the husband held the position 
as company president.12 The Court’s 
decision in this regard was based on 
the finding that the husband’s activi-

ties as company president were main-
ly “ministerial and ceremonial.”13

Circling back to the pertinent facts 
of our recently published case-of-
interest – Witt-Bahls v. Bahls – the 
husband worked as a “middle man-
ager” for a privately-held corporation 
in which he held a large number of 
pre-marital stock that substantially 
increased in value.14 The Court found 
that the wife failed to establish that 
the husband occupied a significant 
management role in the corpora-
tion, and therefore, classified the in-
creased value as nonmarital, passive 
appreciation.15 The Court’s opinion 
is noteworthy as it clearly identifies 
the factual circumstances that we 
need to look for in classifying ap-
preciation as marital or nonmarital. 
The characteristic of a business as 
“family-owned” and whether the 
owner-spouse occupies a “position 
of significant authority” consti-
tute key factors in the Court’s deter-
mination as to whether the spouse 
actively contributed to any enhanced 
value, and thus the classification of 
the asset as either martial (active) 
or nonmarital (passive).16 Applying 
the collective analysis of prior case 
law, the Court established concrete 
guidelines for measuring a spouse’s 
“effort” for the purpose of classifying 
appreciation. 

The above analysis confines the 
application of the Witt-Bahls factors 
to the identification of an asset as 
marital or nonmarital (step 1). Argu-
ably, however, the Court’s reasoning 
should be extended and further im-
plemented in determining the valu-
ation date for a specific marital asset 
(step 2), where applicable. Section 
61.075(7), Florida Statutes provides 
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“the date for determining the value 
of assets and the amount of liabilities 
identified or classified as marital is 
the date or dates as the judge deter-
mines is just and equitable under the 
circumstances. Different assets may 
be valued as of different dates, as, in 
the judge’s discretion, the circum-
stances require.” Florida case law, 
such as Perlmutter v. Perlmutter17 and 
its progeny, established the general 
framework for the determination of 
an appropriate valuation date. When 
one party’s actions were responsible 
for the increase in value to the as-
set in question subsequent to the 
date of separation or the date of the 
petition, the use of the separation or 
petition date is deemed appropriate 
so as to reflect that the party whose 
actions caused the increase in value 
receives the benefit of his/her ac-
tions.18 Conversely, where there is a 
long period of time between the peti-
tion date and the trial date, and the 
change in value is a result of passive 
forces, the increase should be allo-
cated equally, thus mandating use of 
the trial date as the valuation date.19 
Incorporating the Witt-Bahls factors 
into this valuation-framework, where 
the owner-spouse occupies a position 
of significant authority in a family-
owned business (and any interest 
therein is considered marital), argu-
ably, said asset should be valued as of 
the separation or filing date. Presum-
ably, if the employee-spouse holds a 
position of significant authority, any 
post-filing enhancement in value is 
akin to income derived from post-
filing nonmarital labor or efforts, and 
therefore should be excluded from 
equitable distribution. 

Although broad statutory language, 
such as the provisions discussed 
herein, certainly provide family law 
attorneys with something to argue 
about, it is critical to remain adept in 
the law and be on the lookout for case 
law that affords us with interpretive 

direction and clarification. Witt-Bahls 
is certainly an instrumental opinion 
that should be added to your equi-
table distribution database. 

Tova N. Verchow is an Associate At-
torney at Gladstone & Weissman, P.A. 
Ms. Verchow earned her J.D. (summa 
cum laude) from Nova Southeast-
ern University - Shepard Broad Law 
Center, where she ranked No. 5 of 244 
in her graduating class. She holds a 
Bachelor of Arts in Psychology from 
Ramapo College of New Jersey, as 
well as a New Jersey Elementary 
School Teaching Certificate. In addi-
tion, Ms. Verchow holds an Associate 
of Arts in Liberal Arts and Science 
from SUNY Rockland, and spent a 
semester abroad at Neve Yerusha-
layim College in Jerusalem, pursuing 
International Studies.
 Most recently, she served as a law 
clerk at Gladstone & Weissman, P.A., 
as well as Rumbold & Seidelman, 
LLP adoption and reproductive law 
firm in Bronxville, New York. She was 
also a judicial intern for The Honor-
able Renee Goldenberg of the 17th 
Judicial Circuit Court of Florida, 
and a research assistant/teaching 
assistant for several professors while 
in law school. 
 An adoptee herself who was show-
ered with unconditional love and 

positive life experiences, Ms. Verchow 
is passionate about bringing families 
together and helping to resolve a va-
riety of family disputes.
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Pro Bono Spotlight: The Attorneys of 
McMichen, Cinami & Demps

By Tenesia C. Hall, Esq., Orlando

McMichen, Cinami & Demps, 
PLLC practices solely in the area 
of Marital and Family Law. Their 
law firm prides itself on treating 
pro bono clients the same as pay-
ing clients. In fact, they do not 
distinguish their cases between 
pro bono and paid clientele. The 
only difference in their client 
interactions is the fact that their 

pro bono clients do not receive monthly statements 
accounting for the time spent on their cases. In all 
other aspects, their pro bono clients receive the 
same level of service as their paid clients.

Dorothy “Dottie” McMichen was admitted to The Flor-
ida Bar in 1983 and has been Board Certified in Marital 
and Family Law since 2000. She has handled complex 
pro bono family law cases, generally contested divorce, 
and assisted 24 clients with over 219 hours. She has also 
handled pro bono appeals related to her Legal Aid clients. 
Dottie said that she does not provide pro bono services 
to earn anything, she provides pro bono services so that 
she can continue to do the right thing.

Sonica Rhodes Cinami was admitted to The Florida 
Bar in 1996. She has served as a pro bono Guardian ad 
Litem for 17 children, handled 10 non-GAL cases, and 
donated over 338 hours on closed cases. She has also 
participated in the Orange County Bar Association’s 
Family Mediation Program pro bono project as a certified 
family mediator. Sonica stresses that her drive to provide 
pro bono services is directly related to the obligation to 
pay something back to the community. It’s about lifting 
everyone up.

Melanie Demps was admitted to The Florida Bar in 
2002. She has served as a GAL for 21 dependent chil-
dren, handled two non-GAL cases, and donated over 180 
hours on closed cases. Melanie has never felt that doing 
pro bono work was an option. It’s just what she does. 
She feels that training and/or mentoring new lawyers to 
provide pro bono services goes a long way with helping 
the community.

The firm conducts all necessary discovery and, if there 
is a cost associated with their discovery requests (i.e. 
subpoenas, depositions, interpreters, court reporters, 
etc.) they obtain preapproval and payment from their 

local legal aid office, The Legal Aid Society of the Orange 
County Bar Association, Inc. On one occasion, Dottie 
traveled to Tennessee to conduct a deposition. She did not 
seek reimbursement for her travel costs and continues 
to go above and beyond for her clients.

In addition to receiving financial assistance from Legal 
Aid, they also receive technical assistance. Given the 
vast knowledge between the lawyers of the firm, their 
technical assistance requests are few and far between, 
mostly centering on poverty law issues.

Their law firm also tells other family law attorneys 
about the pro bono opportunities offered at the Legal 
Aid Society of the Orange County Bar Association. They 
want other family law practitioners to know that is not 
difficult to provide pro bono services. Everyone can start 
out with a fairly simple case. Also, there are a variety of 
case types available, i.e. dissolution of marriage, pater-
nity, temporary custody of minor by relatives, domestic 
violence injunction, dependency, Guardian ad Litem, 
etc. The key to handling pro bono cases is to treat the 
pro bono clients that same as every other client. There’s 
a happy median to providing free services and doing it 
well, you are able to leave your client in a better position.

Attorneys interested in pro bono opportunities are 
encouraged to contact their local legal services providers.

Tenesia C. Hall practices in Orlando with the Legal Aid 
Society of the Orange County Bar Association, Inc. where 
she practices Marital & Family Law. She has published 
numerous articles on Family Law and frequently speaks 
about Family Law issues as they related to domestic vio-
lence and juvenile dependency.  She is also a member of 
the Family Law Section’s Executive Council.

S. CINAMI M. DEMPSD. McMICHEN
A. HALL
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